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Business managements .are being faced 
with increasingly difficult problems. Not 
only is the internal procedure of business 
becoming more complex, but economic and 
social conditions are becoming more turbu- 
lent and confused and facing business man- 
agements with problems infinitely more 
complex and difficult of solution than those 
which confronted them in the pre-war 
years. In this situation the accounting 
profession will have heavier responsibility 
placed on its shoulders. Management is 
more and more looking to the profession 
for advice and guidance in the conduct of 
its affairs and for the solution of problems 
which are brought about by the disturbed 
and ever-changing economic and social con- 
ditions of our time. 

With this in mind it is opportune that 
we should look to the educational policies 
of the Institute (The Commonwealth Insti- 
tute of Accountants), to see if we are train- 
ing the junior members of the profession to 
cope with the problems which they will be 
facing within the next few years. 

With certain minor exceptions our edu- 
tational policy has been the same for the 
past 50 years. It is true that within the 
past 15 years alterations have been made in 
the examination in Commercial Law and 
the scope of the Advanced Accounting sub- 
yect has been extended to include the fun- 
lamentals of Management Accounting ; but 


with these exceptions and with the excep- 
tion of the alteration in standards of exam- 
ination which the Board of Examiners has 
been able to effect within the framework 
of our syllabus, there has been no funda- 
mental change in our educational policies 
since the inception of the Institute. Con- 
sidering the alteration in the nature of the 
accountant’s duties and the tremendous 
development which has occurred in the 
science of accounting, this developmental 
stagnation is most unfortunate. 

The developments which have occurred 
in the past 20 years in the profession have 
been to place a greater emphasis upon the 
interpretative function of the accountant 
and to place less and less emphasis upon 
the recording function. Much of the re- 
cording function of the accountant has 
been taken over by mechanical devices 
operated by relatively unskilled people and 
the accountant is more and more being 
asked to analyse and interpret changes in 
business to management and proprietors. 
This interpretative function of the account- 
ant is likely to be greatly enlarged within 
the next few years. The profession will 
not only have to consider the internal con- 
ditions of a business but it must, if it is 
going to render proper service to its clients, 
take account of external conditions and 
changes in our economy. For example, we 
cannot, for long, disregard the changes 
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which are taking place in the value of the 
money in which all accounting is expressed. 
It is many years since Sweeney wrote his 
‘‘Stabilised Accounting’’ calling on ac- 
countants to take into account the changes 
which occur from time to time in the pur- 
chasing power of money but, with minor 
exceptions in America, the profession has 
completely disregarded the work of 
Sweeney even though the past 8 to 10 years 
have seen a major fall in the value of our 
eurrency. This neglect should not be 
allowed to continue as the change in the 
value of money can have serious effects 
upon individual businesses, and manage- 
ment and proprietors should be made aware 
of the fact that a fall in the value of 
money is not necessarily a sign of pros- 
perity, nor that decreasing prices are neces- 
sarily a sign of a depression. This is not 
the place to enter into a discussion on the 
necessity of recording changes in money 
values when interpreting business condi- 
tions to clients, but I mention it in passing 
to illustrate the increasing responsibilities 
which accountants will have to shoulder. 

In addition to the increased responsi- 
bility to clients, it is becoming obvious that 
accountants will have to be made aware of 
their social responsibilities. Reports and 
statements prepared by accountants are 
now being used as the basis for decisions 
which affect the community as a whole. 
One need only mention the topics of Price 
Determination, Published Accounts of Cor- 
porations and Wage Incentive systems to 
illustrate how the work of an accountant 
can vitally affect public policy and relations 
between business and the individual. 

Bearing these things in mind then, are 
we adequately training the junior members 
of the profession to fulfil the tasks which 
will be allotted to them? In my opinion 
our present educational policies are not 
adequately equipping the profession and 
the time has come when we, as an Institute, 
should take steps to revise thoroughly the 
whole of our educational system and bring 
it in line with the present-day needs of the 
profession. 

The purpose of this article is to point 
out what are considered to be the defici- 
encies of our present educational system 
and to give some suggestions as to how 
these can be repaired. I propose to ex- 
amine our system under the headings of 
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first, Preliminary Education, and second, 
Professional Training. 


PRELIMINARY EDUCATION. 


At the present time, the only pre-requi- 
site education for admission to the examin- 
ations of the Institute is a pass in English 
and Mathematics at University Intermed- 
iate standard. If a student has not these 
two requisite subjects, he is required to 
undertake an elementary course in English 
and Arithmetic at barely Intermediate 
standard. This is not only an inadequate 
general education for anyone planning to 
qualify as an accountant but it is hope- 
lessly out of line with the educational 
requirements of most other professions. In 
recent yedts, the University of Melbourne, 
in common with most other Universities, 
has raised the standard of the pre-requisites 
for all degree courses, including that in 
Commerce. In particular, the following 
changes have been made: 

1. The minimum age for commencing is 

now 17; not 16 as formerly. 

2. The old Leaving Honours course 
which previously was optional is now 
compulsory and is styled ‘‘Matricu- 
lation’’. 

For Matriculation, a candidate must 

pass in English Expression and three 

other subjects, one of which is almost 
certain to be a Humanity. 

The old syllabus of the Leaving 

Course has been altered thus: 

(a) Literature has been divorced 
from the old English Course and 
Logie added to the remnant. 

(b) Two Humanities are now essen- 
tial in place of the previous com- 
pulsory language. 

(c) A Mathematics subject or 4 
Science is required instead of 
Mathematics and a science. 

If we analyse these alterations we will 
see that— 

1. The age of the student before he can 
specialise in tertiary education has 
been raised. This means that the 
student is more mature intellectually 
and will appreciate more readily the 
details of his Course and apply more 
reason and less memory to his studies. 
A wider general education is de- 
manded. This prevents a student 
from undergoing his preliminary 
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studies solely as an introduction to 
his degree course. For example, it 
prevents a student from taking Com- 
mercial Practice, Commercial Princi- 
ples, Geography, Economics and 
English expression as his course for 
the Leaving Certificate. As a conse- 
quence, the student gets a broadened 
outlook and receives some education 
for his leisure time. 


English Expression (which consists 
largely of essays, precis, logic, etc.) 
is a compulsory subject. This means 
that a student is assisted in express- 
ing his thoughts more clearly, con- 
cisely and accurately in his later 
tutorials and examination. This is a 
most important point because all 
examiners in subjects calling for nar- 
rative replies emphasise the fact that 
of the students who fail a very large 
proportion do so because they are not 
equipped adequately to express their 
thoughts. A proper basic training in 
English Expression would thus save 
the student a good deal of trouble 
later on in his specialised course. Not 
only will this training in English Ex- 
pression be of help during his student 
days but, after he graduates, his office 
memoranda and external correspon- 
dence will be of a much higher 
standard. Furthermore the standard 
of his conversation must greatly im- 
prove. He will therefore be more at 
ease in his conversation with his 
clients, staff and friends and will be 
assisted in making a correct impres- 
sion upon those people with whom he 
comes in contact. 


The Technical Colleges have adopted 
similar policies. In my own school, the 
Melbourne Technical College, all the Dip- 
loma Courses except Accountancy demand 
a general education of at least Leaving 
standard. Up to the present inthe School 
of Accountaney, we have follow the lead 
of the Institute and are demanding train- 
ing to Intermediate standard only. It is 
rather a commentary upon the inadequate 
education which we demand of our students 
that most of the other Diploma Courses in 
the College are trade courses and these 
people are receiving a higher general edu- 
cation than Accountancy students who are 
being trained to become members of a pro- 
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fession. In my opinion, it is time that the 
Institute demanded of its examinees pre- 
requisite education to at least Matricula- 
tion standard. 

It is interesting to note in this connec- 
tion that the Institute of Chartered 
Accountants in Australia has announced 
that, as from 1951, all persons entering the 
profession via the examinations of that 
Institute will be required to have passed 
the Matriculation examination of one of 
the Australian Universities. Furthermore, 
the trend overseas is towards a much 
higher standard of general education. In 
England, the various Institutes of Acecount- 
ants now have arrangements with the Uni- 
versities to undertake the training of 
Accountancy students and the prescribed 
course includes a very wide coverage of 
purely cultural subjects. In America, the 
requirements differ from State to State, 
but in New York State, training of Uni- 
versity standard is required and as from 
1951 the State of New Jersey will demand 
a College degree in liberal arts as a pre- 
requisite to the Course for the C.P.A. 
examination. 


PROFESSIONAL TRAINING. 

For convenience, we will consider the 
professional training of the accountant 
under the headings of Accounting, Law 
and Economic subjects. In Accounting, 
we will include Intermediate Accounting, 
Final Accounting, Auditing and the aec- 
counting problems of taxation practice. 

At the present time the Course in Inter- 
mediate Accounting is composed of a treat- 
ment of bookkeeping and some elementary 
accounting. In the Advanced Accounting 
section of the Course we have Financial 
Accounting and Management Accounting 
including such things as Costing, Statis- 
tical Methods as Applied to Accounting 
Reports, and Machine Accounting. 

In view of the tremendous amount of 
work which is involved in a modern course 
in Accounting, it would seem wise for our 
syllabus of Intermediate and Final Ac- 
counting to be streamlined and much that 
is purely bookkeeping to be relegated to a 
subject in the Preliminary Course. For 
example, we could take some subject such 
as Matriculation Accounting of the Univer- 
sity of Melbourne as a pré-requisite to our 
Intermediate Accounting. We could then 
delete from our syllabus at least half of the 





68 The Australian Accountant 


material contained in the scope of Inter- 
mediate Accounting subjects. The subject 
would then become a purely accounting 
subject with no Bookkeeping whatsoever. 
This would then allow certain of the 
accounting topics at present included in 
our Advanced Accounting to be placed in 
Intermediate Accounting and allow room 
for the development of the advanced sub- 
ject. I have in mind placing such items as 
-astoral Accounts, Accounts of Life Assur- 
ance Companies, Insurance Companies and 
Banks, Royalty Accounts and Hire Pur- 
chase and Instalment Payment Accounts 
in the Intermediate syllabus. In Advanced 
Accounting then there would be room for 
the introduction of some new topics—one 
vitally important one I consider to be 
Report Writing—and the more intensive 
study of the really important parts of the 
Course, such as Advanced Company <Ac- 
counting, including Holding Companies, 
Analysis and Interpretation of Financial 
and Operating Statements, Statistical 
Method as Applied to Accounting Reports 
and the neglected topic of Presentation of 
Accounting Reports. Adequate treatment 
could also be given to Machine Accounting. 


At the present time, the examiners are 
attempting to cover a very wide syllabus 
in three papers ef 3} hours each. Basing 
my opinion upon the experience we have 
had at the Melbourne Technical College I 
think it is true to say that to examine ade- 
quately in a syllabus as large as the present 
subject of Advanced Accounting, at least 
six papers of 3} hours each are required. 
This applies particularly to the Manage- 
ment Accounting section of the syllabus. 
It is an impossibility to examine properly 
a student’s knowledge of such topics as 
Cost Accounting, including Standard Costs, 
Budgetary Control, Analysis and Interpre- 
tation of Financial and Operating State- 
ments, Statistical Method and Machine 
Accounting in one paper of 34 hours’ dur- 
ation. It is not fair to the student and 
itis not a good indication to the Examiner 
of the extent of the student’s knowledge. 


The present Course in Federal Income 
Tax Law and Practice covers much which 
need not be included in a course for the 
general run of Accountancy students. If 
the Course were limited to the first 160 
Sections of the Act plus certain specified 
topics from the later portions of the Act, 
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it would be an improvement. Much of the 
material covered in the Act after Section 
160 is of a purely administrative nature 
and is not of a type which can be ade. 
quately taught in a class room, and it would 
be far better if the Course were to be 
limited to the earlier sections and the 
student expected to have a much more 
intensive knowledge of the topics included 
therein. That the Examiner in this subject 
must feel that these sections cover the im- 
portant part of the Course is shown by the 
fact that over the past few years at least 
90% of the questions which have been set 
in this subject are on topics which are 
covered by this part of the Act. It is only 
occasionally that questions are set on topics 
covered by the later Sections. 


It is convenient at this point to say some- 
thing about the Auditing subjects in our 
Course. In the main, we are training 
accountants who will be entering commer- 
cial offices and in whose practical experi- 
ence Auditing will play a very small part. 
It seems wrong, therefore, to give Auditing 
the prominence of two subjects out of the 
ten included in the Course. It would be 
far better if the whole of the Auditing 
Course were included in the Final examin- 
ation and for it to be examined in one 
paper of 33 hours’ duration. By the time 
a student has reached the stage of Final 
Accounting, he will have covered the ace- 
counting systems of a variety of businesses 
and will have done all his Commercial Law 
and a good deal of his Company Law. He 
will thus have a much better background 
for the study of Auditing and with this 
background should be able to cover thor- 
oughly the whole of the Auditing syllabus 
in a very short time. I have found that 
much of the difficulty experienced by 
students in passing examinations in Audit- 
ing is due to their incomplete knowledge 
of Accountaney and Company Law. After 
all, Auditing is little more than a combin- 
ation of Accounting knowledge and com- 
monsense. It is interesting, in this regard, 
to examine the Auditing papers which 
have been set in recent years. Almost with- 
out exception, the Auditing papers of the 
Institute contain several questions which 
are more properly designated as Account- 
ing Theory. It would seem proper to ex- 
amine these topics in their appropriate 
place among the Accounting subjects and 
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thus lessen the time spent on the subject 
of Auditing. 
Law. 


The practising accountant needs a back- 
ground of some legal study with a detailed 
knowledge of law relating to companies 
and income taxation. The necessary legal 
background can be achieved by studying 
Commercial Law and perhaps a general 
survey of our legal system such as is con- 
tained in the recently published book by 
Baalman ‘‘An Outline of Law in Austra- 
lia’’. The present scope of the Commercial 
Law subject in our syllabus is too wide for 
the average accountant’s needs. The aver- 
age professional man should have a fairly 
sound knowledge of Contracts, Negotiable 
Instruments, Sale of Goods, Hire Purchase, 
Insurance and Partnerships and a lesser 
knowledge of Arbitration and Guarantee. 
A slight acquaintance with Liens, Bail- 
ments and Bills of Sale would be adequate. 
Of these subjects.the most important is the 
law relating to Contract and at least one- 
third of the time devoted to the study of 
such a syllabus should be devoted to Con- 
tract Law, as it is upon this topic that the 
vast majority of all Commercial Law is 
based. Unless the student obtains a sound 
training in the Law of Contract he cannot 
hope to understand adequately the rest of 
the subject. 

I have dealt at length with Income Tax 
Law in a previous paragraph. <A know- 
ledge of Company Law is needed by all 
accountants at some time in their profes- 
sional experience, but Bankruptcy Law is 
becoming decreasingly important and it is 
my opinion that Bankruptcy as a separate 
subject could be deleted from our syllabus. 
A brief survey of the principles of Bank- 
ruptey Law could be included either in 
Commercial Law or in the section of Com- 
pany Law which relates to Winding-Up. 
With Bankruptey deleted from the sylla- 
bus, we would then have more time to 
devote to the study of Taxation and Com- 
pany Law. If an accountant wanted to 
specialise in Bankruptcy practice, he could 
be provided for in a post-graduate course. 


Economics. 


At the present time the only training in 
Economies which our students receive is 
that included in the small subject of Bank- 


_ ing, Finance and Foreigri Exchange. This 
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syllabus is very limited in its scope and 
really gives no adequate training in the 
subject. The present importance of Econ- 
omic knowledge to an accountant, not only 
in his practice but for his general know- 
ledge, cannot be over-emphasised and it 
would be an advantage if the subject of 
Banking, Finance and Foreign Exchange 
were extended in scope to include a general 
survey of economic theory, particularly in 
relation to such topics as Industrial Fluc- 
tuations and Statistics. 


Post-GRADUATE TRAINING. 


In practice the Fellowship degree of the 
Institute is little more than recognition of 
a member’s advancing age. It is not neces- 
sary for a member to produce evidence of 
any increased knowledge or specialised 
study to obtain advancement from the 
degree of Associate to that of Fellow. It 
is quite possible for an accountant to spend 
20 years in a commercial firm without 
doing any advanced accounting work what- 
soever and at the end of that time obtain 
the highest degree which the Institute 
bestows. 

In all other professions advancement in 
status is accorded only to those who, in 
addition to practical experience, have 
undertaken a course of advanced study or 
research work and it seems evident that 
the conditions of advancement to Fellow- 
ship need to be altered to require a certain 
number of years’ practical experience plus 
the undertaking of advanced studies of a 
specialised nature with perhaps some re- 
search. There is increasing scope for 
specialisation in Accounting, and a Fellow- 
ship degree which had to be earned would 
be one of the best incentives for members 
to undertake some independent research 
and to indulge in some original thought in 
Accountancy. The Institute would be wise 
to incorporate in its syllabus subjects 
which are suitable for advanced study to 
be undertaken at the conclusion of a certain 
period, say 5 years, as an Associate member 
of the Institute. 

It would be impossible to implement 
these policies immediately. It would be 
necessary first of all to develop account- 
ancy education to a stage at which a 
student would find himself capable of pro- 
gress towards the higher objects which I 
have outlined. This means that these 
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objects require to be achieved in two stages. 
First is the immediate necessity and by 
way of summary I set out in tabular form 
the manner in which, in my opinion, the 
syllabus of the Institute should be changed. 
Pre-requisite Subjects. 

Matriculation of one of the Australian 
Universities including a study of Account- 
ancy up to a stage approximately equiva- 
lent to the present Matriculation Account- 
ancy of the University of Melbourne. 
Intermediate Examination. 

Accounting and Commercial Law. 
Final Examination. 

Advanced Accounting. Auditing. Com- 
pany Law. Economics. Income Tax Law. 
Fellowship Degree. 

Post-graduate studies of a specialised 
nature as determined from time to time by 
the General Council of the Institute. , 


Tue Lone Term VIEw. 


To those members of the profession who 
are engaged on the academic side of 
Accountancy, it is becoming increasingly 
clear that an adequate training cannot be 
given on a purely part-time basis. In 


common with all other professions Account- 
ancy must eventually give its junior mem- 
bers at least some full-time professional 
education. 

There are many topics which we would 
like to include in the syllabus for an 
Accountancy Diploma or Degree, but we 
have constantly to remind ourselves that 
our students are working under difficulties 
and can devote only a small proportion of 
their time to study. It is probably undesir- 
able for an Accountancy student to under- 
take the whole of his duties before gaining 
any practical experience and it would be 
preferable for accountancy education to be 
organised on the basis of a four-year 
Course, the first two of which could be 
taken full-time, say, when the student is 
17 or 18 years of age and for the last two 
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years to be taken concurrently with prac- 
tical experience in the profession. If this 
is impractical the alternative would be to 
allow students some free time during the 
week, to attend classes. This is happening 
increasingly in all trade and industrial 
courses. In Victoria, all apprentices are 
given some free time by their employers 
so that they may attend trade classes at 
the Technical Colleges. The Accountancy 
profession should do at least this, as a 
purely part-time training in any subject 
is arduous and in the long run harmful. 

It is interesting to note that the experi- 
ence of one of our leading educationalists 
in the fields of Engineering and Chemistry 
shows that the full-time student eventually 
achieves greater success than the one who 
completes his course on a part-time basis. 
He has found that although the part-time 
student may achieve equal academic suc- 
cess, the full-time student has more time to 
devote to social contacts and recreational 
activities and thus develop a more pleasing 
personality and greater poise in meeting 
people—things which are vitally important 
in achieving any degree of success in a 
business or profession. 

With full-time training, too, could be 
introduced many important topics which 
at the present are impossible. Such things 
as Economie History, Economic Geog- 
raphy, Political Philosophy and Mathem- 
atics would help give an accountant per- 
spective and breadth of vision as well as 
greater ability as a business adviser. 

My main purpose in writing this article 
is to let members of the Institute know how 
I, from my vantage point at the head of a 
big school of Accountaney, view Account- 
aney education and how I think it should 
be improved. In so doing I hope to arouse 
discussion among members so that they 
will become increasingly aware of the im- 
portance of education to the profession and 
eventually give the Institute a more dy- 
namie educational policy. 
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LEGAL SECTION 


Edited by M. C. TENIsoN Woops, LL.B. 


SETTLEMENT OF PROPERTY OF AN INCAPABLE PERSON ON AN 
ILLEGITIMATE CHILD OF THAT PERSON. 


Section 103 of the Lunacy Act, 1898 
(N.S.W.) empowers the Supreme Court in 
its Lunacy Jurisdiction, where it is proved 
to the satisfaction of the Court that any 
person is through mental infirmity arising 
from disease or age incapable of managing 
his affairs, to make all proper orders for 
rendering the property and income of the 
person available for the payment of his 
debts and for the maintenance and benefit 
of himself and his family, and to make 


orders for the care and management of his 
property in all respects as if he were an 
insane person. In Griffin v. The Union 
Trustee Company of Australia Ltd. (1947), 
65 N.S.W.W.N. 5, it was held that it was 
competent for the Court to order that the 
property of an incapable person could be 
settled for the benefit of an illegitimate 
child of that person; and that there being 
no rule to the contrary the jurisdiction 
may be exercised by the Master in Lunacy. 


RIGHT OF DIRECTOR OF COMPANY TO CONTINUE IN OFFICE WHERE 
PROPOSAL FOR RE-ELECTION LOST BUT VACANCY NOT FILLED. 


A company’s articles of association pro- 
vided (a) that seven days’ notice should be 
given of general meetings, specifying the 
general nature or any special business (or 
twenty-one days’ notice, where it was pro- 
posed to pass a special resolution); (bd) 
that the business of a general meeting 
should be (inter alia) to elect directors in 
place of those retiring in rotation; (c) 
that, until otherwise determined by the 
company in general meeting, the number 
of directors should be not less than three 
and not more than five; (d) that, at the 
ordinary general meeting on each year, 
one-third of the directors should retire 
from office and be eligible for re-election; 
and (e) that, at any general meeting at 
which any directors retired, the company 
might fill up the vacated offices. Article 
102 provided : 


If at any general meeting at which an election 
of directors ought to take place the place of 
any director retiring by rotation is not filled 
up, he shall, if willing, continue in office until 
the ordinary meeting inthe next year, and so 
on from year to year until his place is filled up, 
unless it shall be determined at any such meet- 
ing on due notice to reduce the number of 
directors in office. 


At the annual general meeting held on 
9 July, 1947, one, Grundt, retired by rota- 
tion from the board of directors and offered 
himself for re-election, but the resolution 


for his re-election was lost on a show of 
hands. There was no suggestion in the 
notice convening the meeting of any reso- 
lution to reduce the number of directors in 
office. After Grundt’s retirement, there 
remained four directors of the company. 
Grundt contended that, under the above 
article 102, he continued in office until the 
ordinary meeting in 1948, and so on from 
year to year until his place was filled up, 
unless it should be determined at any meet- 
ing, on due notice, to reduce the number 
of directors in office. 

The Court of Appeal held that on the 
true construction of the company’s articles, 
the number of directors in office was not to 
be reduced until there was a specific reso- 
lution of the company to that effect after 
a mention of the general nature of such a 
resolution had been included in the notice 
convening the meeting in question; the fact 
that Grundt was not re-elected and no one 
else was elected to fill the vacancy did not 
amount to a determination by the company 
to reduce the number of directors; and 
Grundt was, therefore, entitled under the 
company’s articles, to continue in office 
until his place on the board was filled up 
or until it was determined by any meeting, 
on due notice, to reduce the number of 
directors in office (Grundt v. Great Boulder 
Propty. Gold Mines Ltd., [1948] 1 All E.R. 
21. 
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SALE OF BAILED GOODS BY GRATUITOUS BAILEE. 


In 1940, a bailor arranged with a bailee 
that the latter should gratuitously store his 
furniture in her house. In 1944 the bailee, 
wishing to terminate the bailment, wrote to 
the bailor at his supposed address, request- 
ing him to remove the furniture. Receiving 
no reply, she wrote once more stating her 
intention, failing instructions, to sell the 
furniture and again received no reply. 
Attempts were also made by telephone to 
get in touch with the bailor, but without 
result. In July, 1944, the furniture was 
sold by auction and realised £13. In an 
action for detinue and conversion, com- 
menced in 1946, the bailor claimed the 
eurrent value of the furniture, which was 


assessed at £115. On these facts the Court 
of Appeal held, in Sachs v. Miklos, [1948] 
1 All E.R. 67, that the bailee was not an 
agent of necessity and in selling the furni- 
ture was guilty of conversion; and that, 
while the measure of damages for both 
conversion and detinue was usually the 
value of the goods at the date when judg- 
ment was given, nevertheless, if the bailor 
knew or ought to have known at an earlier 
date that the conversion had taken place 
or was about to take place and took no 
immediate steps to recover the goods, the 
measure of damages was the value of the 
goods at the date of his knowledge or 
supposed knowledge and not the date when 
the judgment was given. 


DUPLICATE CONTRACTS SIGNED BUT NOT EXCHANGED. 


The vendors proposed to sell to the pur- 


chaser a house, and the terms set out in the 
preliminary correspondence were stated to 
be subject to contract. On 11 June, 1946, 
the vendors’ solicitors wrote to the pur- 
chaser’s solicitors: 
Our clients have now signed their part of the 
contract herein and we are ready to exchange 
and shall be glad to hear from you. 


On 18 June, the purchaser’s solicitors 
wrote to the vendors’ solicitors: 
We accordingly enclose herewith the contract 
signed by our client and shall be glad to receive 
in exchange the part signed by your client. 


The vendors changed their minds and did 
not send their part in exchange. On appeal 
by the vendors against a decree of specific 
performance granted to the purchaser, the 
Court of Appeal held that the customary 
method by which a contract of the kind 
envisaged is brought into existence is by 
the exchange of the two parts of the con- 


tract, and that until such exchange takes < 


place, notwithstanding that both parts 
were signed, there was no contract. It 
was clear from the correspondence that the 
usual method of contracting was contem- 
plated, and, therefore, as no exchange did 
in fact take place, there was no contract 
of which specific performance could be 
decreed (Eccles v. Bryant, [1947] 2 All 
E.R. 865 (reversing decision of Vaisey, J., 
[1947] 2 All E.R. 63)). 


= giving his judgment, Cohen, LW., 
said. 


As we are differing from the Court below, I 
will state shortly my reasons for my conclusion. 

As Lord Greene, M.R. pointed out, this is 
one more of the many eases arising out of 
preliminary agreements, if they can be 80 
called, subject to contract. This case differs 
from the reported cases in that both parties 
had signed their respective parts of what might 
have become the final agreement, but I think 
the principles applicable are the same. As I 
understand the judgment of the judge in the 
Court below, he states three propositions of 
law, or principles of construction, whichever 
be the right term to apply to them. The first 
is that where a document or preliminary agree- 
ment is expressed to be subject to contract, it 
means and implies that the parties do not 
intend to be bound until another document 
embodying all the terms of the agreement 
between them is signed by them and becomes 
binding on them. That I think is common 
ground between the parties to this case. The 
second proposition is that, normally, that time 
will be when the contracts—i.e. the further 
documents—are exchanged, since that is the 
date on which contracts normally become bind- 
ing in accordance with the usual conveyancing 
practice . . . The third proposition is that it is 
not part of the law of the Medes and Persians 
that the contract must become binding at the 
date on which the parts are exchanged and 
at no other time, for, if the parties so express 
themselves that it is plain that they intend to 
become bound at some earlier, or, for that 
matter, later time, that time will be substituted 
for the time of exchange. 

With these propositions (which I think are 
substantially the propositions on which the 
judge decided the case and, indeed, which coun- 
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sel for the purchaser asked us to adopt) I 
entirely agree, but where I differ from the 
judge is in the application of those propositions 
to the facts of this case. The judge took the 
view that he could spell out of the letter of 
11 June, coupled with the vendors’ signature 
on the draft contract, an offer which was 
accepted by the purchaser’s signature and his 
solicitors’ letter of 18 June@ This, he said, 
was an offer and an acceptance and accord- 
ingly the contract became binding when that 
letter of 18 June was put into the post. In 
my view, this is placing an impossible con- 
struction on the words used by the solicitors, 
in the letter of 11 June. In my view, as the 
Master of the Rolls has said, that letter was 
the ordinary letter which any solicitor familiar 
with this kind of thing would be expected to 
write and was purely maintaining the view that 
an exchange was necessary, not merely as a 


matter of procedure, but in order that a bind- 
ing contract should be made. They say ‘‘we 
are ready to exchange’’, and I think counsel 
for the vendors was right in saying that the 
letter of 18 June accepted that view, because 
the purchaser’s solicitors say: ‘‘We accord- 
ingly enclose herewith the contract signed by 
our client and shall be glad to receive in 
exchange the. part signed by your clients’’, 
thus implying, I think, that the receipt of the 
part in exchange was an essential part of the 
arrangements between them. 

In my view, therefore, there was no offer and 
nothing which could be accepted by the letter 
of 18 June, but, if there was an offer, what 
authority had the solicitors to make it? It 
seems to me to be plain from the cases which 
were cited to us ... that the solicitors would 
have no authority to make any such bargain 
[pp. 869, 870]. 


NO PRIORITY FOR SALES AND PAY-ROLL TAXES ON WINDING-UP OF 
COMPANY. 


In the winding-up of a company the 
High Court held that the Commissioner of 
Taxation was not entitled to be paid in 
priority to all ordinary unsecured creditors 
amounts owing to him by the liquidator 
in respect of sales tax and pay-roll tax 


respectively; but that he should be paid 
pari passu with the ordinary creditors 
when the liquidator was making a final 
distribution to creditors (Uther v. Com- 
missioner of Taxation, [1947] A.L.R. 539). 


CHEQUE FRAUDULENTLY DRAWN BY EXECUTOR TAKEN FOR VALUE 
AND IN GOOD FAITH. 


The payee of certain cheques, fraudu- 
lently drawn by an executor on the execu- 
tor’s account, paid the executor cash for 
them without receiving an explanation 
which would satisfy a reasonable man, and 
the Court held that he must be deemed to 
have notice of the executor’s want of 
authority to draw the cheques and was 
liable to refund the amount thereof, al- 
though he had received the cheques for 
value and in good faith (Nelson and Others 
v. Larholt, [1947] 2 All E.R. 751) 

Denning, J. had this to say, at p. 752: 


The relevant legal principles have been much 
developed in the last 35 years. A man’s money 
is property which is protected by law. It may 
exist in various forms; such as coins, Treasury 
notes, cash at banks, cheques, or bills of ex- 
change, but whatever its form, it is protected 
aceording to one uniform principle. If it is 
taken from the rightful owner, or, indeed, from 
the beneficial owner, without his authority, he 
ean recover the amount from any person into 
whose hands it ean be traced unless and until 
it reaches one who receives it in good faith and 
for value and without notice of the want of 
authority. Even if the one who received it 
acted in good faith, nevertheless, if he had 
notice—that is, if he knew or ought to have 
known of the want of authority—he must 


repay. All the cases in the books, such as 
eases of trustees or agents who drew cheques on 
the trust account or on the principal’s account 
for their private purposes, or cases of directors 
who paid the company’s cheques into their own 
account, fall within this principle. The right- 
ful owner can recover the amount from anyone 
who takes the cheque with notice, subject, of 
eourse, to the limitation that he cannot recover 
twice over. This principle has been evolved 
by the courts of law and equity side by side. 
In equity it took the form of an action to 
follow moneys impressed with an express trust 
or with a constructive trust owing to a fiduciary 
relationship. In law it took the form of an 
action for money had and received or damages 
for conversion of a cheque. It is no longer 
appropriate, however, to draw a_ distinction 
between law and equity. Principles have now 
to be stated in the light of their combined 
effect. Nor is it necessary to canvass the 
niceties of the old forms of action. Remedies 
now depend on the substance of the right, not 
on whether they can be fitted into a particular 
framework. The right here is not peculiar to 
equity or contract or tort, but falls naturally 
within the important category of cases where 
the court orders restitution if the justice of 
the case so requires. 


His Honour then proceeded to apply 


these principles to the facts of the ahove 
case. 
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GOODS TREATED BY MANUFACTURER AS STOCK FOR SALE BY RETAIL. 


This was an appeal from an order of 
Williams, J. reducing an assessment to 
sales tax from £4,681 6s. to £356 2s. The 
respondent company imported chassis of 
motor cars and trucks, obtained tyres and 
various accessories and assembled the cars 
and trucks and sold them. In April, 1940, 
the officers of the company had reason to 
believe that the rate of sales tax was to be 
increased. It was observed that sales tax 
became payable by a manufacturer under 
the Sales Tax Assessment Act (No. 1) 1930 
as amended when goods were ‘‘treated by 
him as stock for sale by retail’’. The 
officers of the company, expecting an in- 
‘erease in the rate of tax, determined to 
take advantage of this provision by treat- 
ing a large number of cars as stock for 
sale by retail, so that tax became payable 
at six per cent on sale value under the law 
as it then existed. This meant a large 
immediate payment instead of a series of 
future payments at the expected increased 
rate which would otherwise be made from 
time to time as the cars were actually sold. 
Certain entries were made in the com- 
pany’s stock book and the making of these 
entries was relied upon as ‘‘treatment’’ of 
the cars to which they refer as stock for 
sale by retail. 


The rate of sales tax was increased from 
six per cent to eight and one-third per cent 
from 3 May, 1940. In June, the company 
made its return to the Commissioner of the 
vehicles so treated and paid sales tax there- 
on at the rate of six per cent. The Com- 
missioner claimed tax at the increased rate 
and the question was whether the company 
had before the rates were increased. The 
High Court held, affirming the decision of 
Williams, J., that the company had 
‘*treated’’ so transferred as stock for sale 
by retail within the meaning of s. 17 of 
the above Act (Federal Commissioner of 


Taxation v. York Motors Pty. Ltd. (1947), 
73 C.L.R. 459). 
Latham, C.J. said at pp. 476, 477: 


Liability for sales tax in the ease of goods 
manufactured*in Australia depends upon one of 
three events taking place: (1) sale; (2) treat- 
ment of goods as stock for sale by retail; (3) 
application to the manufacturer’s own use: 
See Sales Tax Assessment Act (No. 1), s. 17. 
When any of these events takes place and as 
soon as it takes place the liability to tax 
attaches at the rate which is applicable at that 
time. Thus if a manufacturer sells goods he 
becomes liable to pay the tax. It would be 
immaterial that he re-purchased the goods from 
the purchaser. So, also, if he treats the goods 
as stock for sale by retail, he must pay tax, 
and it is immaterial that he may subsequently 
sell the stock or apply it to his own use. If 
tax is paid upon any of the three events happen- 
ing, then the Act has operated fully in relation 
to the sale value of the goods which have been 
sold or ‘‘treated’’ or applied to a manufac- 
turer’s own use. 

The Act distinguishes between actual sale of 
goods and treatment as stock for sale by retail. 
Such ‘‘treatment’’ is something which is short 
of actual sale. It is a ‘‘treatment’’ of stock 
as stock to be sold by retail at some time there- 
after; that is, the stock in some way enters the 
class of being regarded as stock for retail sale. 
If it is so regarded, then it is immaterial that 
in fact it may be sold wholesale or may be used 
by the manufacturer himself. The ‘‘treat- 
ment’’ creates a liability to pay tax and the 
manufacturer becomes bound to include the 
stock in his monthly return under s. 21 and 
to pay tax accordingly. 

Treatment as stock for sale by retail, if dis- 
tinguishable from actual sale, must include any 
proved decision to regard the stock as stock for 
retail sale, that is, any decision to allocate or 
assign the stock to the category of goods in- 
tended to be sold by retail. Until sale, the 
goods remain in the possession or control of 
the owner. Treatment as stock for sale by 
retail does not involve any change in posses- 
sion or control. It means that the stock is 
regarded in a particular way, namely as avail- 
able for disposal by retail sale; that is, the 
treatment of stock to which the Act refers is 
a mental determination which, however, must 
be proved to exist if the question of whether 
or not it did exist is called in question. 


EFFECT OF COVENANT TO REPAIR WHERE DAMAGE DUE TO 
INHERENT DEFECTS. 


A lease of a newly erected house, made 
in 1861 for a period of ninety-nine years, 
contained a covenant by the lessee to ‘‘re- 
pair uphold support maintain .”” the 
premises ‘‘with all necessary reparations 
and amendments whatsoever.’’ -In 1944 
the walls were bulged, fractured and over- 


hanging, and the house was condemned by 
the London County Council as a dangerous 
structure under the London Building Acts 
and was demolished. The expenses in- 
curred by the council were recovered from 
the landlord, who sought to recover them 
from the tenant as damages for breach of 
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the repairing covenant. The evidence 
showed that, contrary to the Metropolitan 
Building Act, 1855, which was then in 
force, the main walls of the house were 
built entirely without, or on defective, 
footings, that, having regard to the defec- 
tive foundations and the made-up ground 
on which the house was built, there was 
every likelihood that what in fact happened 
would happen as a result of the settling of 
the foundations, and that the only way in 
which this could have been avoided would 
have been by underpinning, which would 
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have meant shoring up the premises, the 
removal of existing foundations, stage by 
stage, and the substitution of a new founda- 
tion in the way of footings and concrete : 

Held: the expenses were incurred be- 
sause of the inherent nature of the defect 
in the premises, and, therefore, did not 
come within the terms of the repairing 
covenant, with the result that the landlord 
was not entitled to recover them from the 
tenant (Sotheby v. Grundy, [1947] 2 All 
E.R. 761). 


RIGHT TO COSTS IN ACTION FOR RECOVERY OF “KEY MONEY”. 


Regulation 39 of the National Security 
(Landlord and Tenant) Regulations pro- 
vides as follows: 

No costs shall be allowed in any proceedings 

under this Part (ie. Part II), not being pro- 

ceedings in respect of an offence arising under 
this Part. 


The question for decision was whether 
an action for debt pursuant to regulation 
33 (2) of the Regulations for the recovery 
of money paid as ‘‘key money’”’ in order to 
obtain possession of certain prescribed 
premises under the said Regulations is a 
proceeding under Part II of the Regula- 
tions. 

The Supreme Court of New South Wales 
held that it was not such a proceeding, and 
that therefore the successful plaintiff was 
entitled to costs of the action (Carr v. 
Foenander (1948), 65 N.S.W.W.N. 17). 

In the course of his judgment, Owen, J. 
said, at p. 17: 


Part II of the Regulations is, in the main, 
directed to: (a) The establishment of Fair 
Rents Boards and the appointment of a Rent 
Controller, who is himself set up as a rent- 
fixing tribunal in certain cases; (b) The defini- 
tion of the powers and functions of rent-fixing 
tribunals; (c) Providing the procedure for 
bringing matters before such tribunals and for 
hearings. 

Regulation 33 comes into the general scheme 
of the Part as an ancillary provision, designed 
to prevent persons from defeating the principal 
aims of the regulations by paying or receiving 
moneys in excess of the fair rent; and regula- 
tion 33 (2) seeks to persuade poacher to turn 
game-keeper by allowing a wrong-doer to in- 
voke the aid of the ordinary courts of law to 
recover moneys paid by him in breach of law. 
But it would be a somewhat loose use of words 
to describe an action brought in the Supreme, 
District, or Small Debts, Courts to recover a 
debt as a proceeding under Part II of the 
Regulations. The only proceedings which can 
be taken under Part II seem to me to be the 
somewhat informal ones which may be instituted 
for the purpose of having the fair rent of 
premises determined by the trfbunals which the 
regulations set up for that purpose. 


OCCUPATION OF PREMISES BY VIRTUE OF EMPLOYMENT. 


Under regulation 16 of the National 
Security (Landlord and Tenant) Regula- 
tions a lessee of prescribed premises may 
make an application to a Fair Rents Board 
to have the rent of the premises deter- 
mined by the Board. The respondent, 
Williams, had given notice of intention to 
apply to a Board for a determination of 
the fair rent of a cottage occupied by him 
and belonging to the appellant. Williams 
was an employee of the appellant; and for 
the performance of his duties was required 
to live in the cottage in‘question. When 
first employed he had been given the 
cottage free of charge, but when the Con- 


ciliation ‘and Arbitration Court increased 
wages for work which Williams was doing, 
he was informed by the employer that, 
instead of allowing him to live in his 
cottage free of charge, 14s. per week for 
the use of the house would be deducted 
each week from his wages. Williams 
accepted this proposal and had occupied 
his cottage on those terms ever since. 
Williams applied to a Fair Rents Board 
for a determination fixing the fair rent 
of the cottage. The appellant brought an 
action in the Supreme Court of Tasmania 
alleging that Williams was required by his 
contract of service to occupy the cottage 
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and was not a lessee of the cottage within 
the meaning of the above Regulations; and 
that a Fair Rents Board had no jurisdic- 
tion to determine Williams’ application. 
The Supreme Court of Tasmania gave 
judgments in favour of Williams, and on 
appeal from that judgment, the High Court 


STUDENTS’ 
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held that the finding of the Supreme Court 
that Williams was, after the new arrange- 
ments under which 14s. was deducted from 
his wages, a tenant of his employer was 
consistent with the facts and should not 
be disturbed (H. A. Warner Pty. Ltd. 
(1947), 73 C.L.R. 421). 


SECTION 


Edited by O. R. MacDonanp, 4.1.0.4. 


THE AUDIT OF BANK RECONCILIATION STATEMENTS. 


by 


O. R. MacDona.p, A.1.C.A. 


Examiners, on several occasions, have 
reported that questions on the audit of 
Bank Reconciliation Statements have not 
been well answered. It would seem that 
the purpose of these statements is not 
always properly understood. Candidates 
are apt to regard them as merely explan- 
ations of the differences between Cash 
Book and Pass Book balances, instead of 
what they really are, viz., statements pre- 
pared to prove the correctness of the Cash 
Book Balance. 

The use of bank pass sheets or state- 
ments, in place of bank pass books, is in- 
creasing, and many students are more 
familiar with tle sheet form than with the 
book form. Throughout this article, how- 
ever, the term ‘‘pass book’’ is used. 

When checking the cash book with the 
pass book, it may be found that the latter 
contains some entries which do not also 
appear in the cash book, e.g., bank charges, 
such as half-yearly fee for keeping account, 
charge for cheque book (which actually is 
the cost of the stamp duty on the cheques, 
not a charge for the cheque forms), ex- 
change, etc., and other items such as pro- 
missory notes or bills of exchange honoured 
by the bank, lodgments direct, such as 
interest on bonds, and a variety of other 
items.- These items will, doubtless, be 
entered on a draft reconciliation statement 
prepared to trace the difference between 
bank balance and pass book balance, but 
they form no part of the final statement. 
Some differences may call for enquiry, 


for example, a cheque may appear in the 
pass book at a different amount from that 
shown in the cash book, or the amount of 
a deposit may differ. As soon as any 
queries that arise have been cleared up, 
the cash book should be completed by 
entering in it the various items discovered 
in the pass book, and the correction, by 
entry in the cash book, of any entries 
previously made which are now found to 
be incorrect. Thus, if a cheque paid had 
been entered in as ‘‘John Smith, £3.17.9’’, 
and it is now found that the true amount 
of the cheque was £5.17.9, a further entry, 
with explanatory note citing cheque num- 
ber, should be made for £2, and John 
Smith’s account (and Total Creditors’ 
Account) should be debited with that 
amount. 

All necessary adjustments having been 
made to the cash book, the balance can be 
brought down, and it is this final balance, 
and the balance shown in bank pass book, 
which is to be reconciled by means of a 
statement. Such reconciliation should show 
only :— : 

(1) The pass book balance. 

(2) Items recorded in cash book as re- 
ceived by balancing date but not 
banked until after that date. 

(3) Cheques drawn up to balancing date 
but not presented for payment by 
that date. 

(4) Errors in the bank pass book or the 
eash book which (a) require adjust- 
ments by the bank only or (b) cash 
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book errors which cannot be immedi- 
ately adjusted in that book. Ex- 
amples are given further on in this 
article. 

(5) The eash book balance. 

Usually, the bank reconciliation state- 
ment commences with the pass book balance 
and ends with cash book balance, but. there 
is nothing wrong in principle in setting out 
the statement in the reverse order. 

Deposits banked after balancing date 
will, generally speaking, come within two 
categories, (a) the receipts of last day or 
portion of that day which could not be 
lodged with the bank on that day, and (b) 
short bankings on earlier dates disclosed by 
checking with bank pass book, receipt 
books, or cash in hand, or by other means 
of checking. The reconciliation should show 
clearly the distinction between these two 
classes, if both occur. Short bankings 
should, of course, be adjusted immediately 
by lodging in the bank, as a separate 
deposit, the amount of the deficiencies. 

Outstanding cheques should be set out 
in detail, cheque numbers being given, and 
the numerical order being preserved in the 
listing. 

As to differences of amount of lodgments 


or withdrawals discovered in checking the 
eash book with the bank pass book, the pro- 
eedure will vary according to the method 


adopted to adjust such differences. The 
differences can be of several types, some of 
which we shall consider :— 

(1) Deposit shown in pass book but not 
in cash book. This may have been intended 
for the account of a person of a somewhat 
similar name. If so, the bank, on being 
informed of the error, will make the re- 
quired adjustment. Meanwhile, the item 
must be shown in the reconciliation state- 
ment. On the other hand, the error may 
have been on the part of the clerk paying 
in, who had omitted to add ‘‘No. 2 
Account’’ to the name of his employer, or 
who had paid it info the account of the 
business instead of the employer’s personal 
account. On request, the bank may record 
the necessary transfer, in which case the 
treatment will be similar to that described 
earlier in this paragraph. Possibly, how- 
ever, the employer will prefer that a cheque 
be drawn on the business account to adjust 
the position. If so, it is preferable that 
the deposit be shown in the business cash 
book before bringing down the balance, and 
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not in the reconciliation statement. The 
amount will be credited to some suspense 
or temporary account, and when, early. in 
the new period, a cheque is drawn to 
adjust the matter, the temporary account 
will be closed by the debiting of the amount 
of the cheque. If no cheques have been 
issued in the new period at the time the 
error is discovered, the cheque drawn to 
adjust the incorrect payment can be dated 
as at the last day of the old period and 
included in the list of outstanding cheques, 
thereby avoiding the bringing in of this 
temporary balance in the accounts. It is 
undesirable, however, as will appear later 
in this article, that there be any break in 
the sequence of cheque numbers of the 
respective periods. 

(2) Withdrawals shown in pass book 
not in cash book. Here the procedure is 
much the same as in (1) and if the neces- 
sary correction is being made by the bank 
the item must be shown in the reconcili- 
ation statement. If not made by the bank, 
an entry can be made in cash book before 
bringing down the balance and a tempor- 
ary account debited, the required adjust- 
ment being effected when, later on, pay- 
ment is received by cheque drawn on the 
account on which it should have been 
drawn originally. 

(3) Amount of cheque shown in pass 
books as less than that shown in cash book. 
If this is an error of the bank it will make 
the necessary adjustment, and meanwhile 
the item must appear in the reconciliation 
statement. If, however, the cash book entry 
is incorrect it must be adjusted before the 
balance in brought down, by an additional 
entry in payments cash book if the correct 
amount is greater. Should the correct 
amount be lower than that originally 
entered, opinions as to the best method of 
recording the adjustment may vary. It is 
undesirable to make an entry for the differ- 
ence on the debit or receipts side of the 
cash book as this would cause an over- 
statement of both receipts and disburse- 
ments. It is better to show the amount as 
a deduction from payments. In practice, 
it is often preferred to correct the original 
entry by striking out the incorrect, and 
inserting the new, figures. The determin- 
ing factor is frequently how near to the 
end of the period the error occurs! 

(4) Amount of deposit shown in pass 
book as greater or less than that shown in 
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cash book. If an error of the bank, the 
difference must be shown in a reconciliation 
statement. If the bank figure is correct, 
and the total amount entered in cash book 
as banked for the period is the total of the 
receipts for that period (subject to any 
known amounts deposited after balancing 
date), it follows that there is an over- 
banking or an under-banking. These items 
(properly described) must, therefore, be 
shown in the reconciliation, and an adjust- 
ment will be made at next banking. 

The point to be stressed is that, after the 
check with pass book, all adjustments that 
ean be effected in the cash book should be 
made, and only such items as cannot be so 
adjusted should appear in the reconcili- 
ation statement, and this applies equally in 
examination questions and in practice. 

The object of this article is to consider 
the audit of reconciliation statements, but 
it is felt that the foregoing remarks on 
their preparation are essential for a proper 
understanding of the functions of the 
auditor. 

It is no part of the duties of the auditor 
td prepare the reconciliation statement. 
That is part of the work of the bookkeeper. 
It should be written into the cash book or, 


if typed or written on a separate sheet, 


inserted therein. Where there are separate 
eash books for receipts and payments, it 
may be found in either book, but if out- 
standing cheques are numerous and range 
over a considerable number of pages, call- 
ing over of the cheques marked as unpre- 
sented in payments cash book is facilitated 
if the list is in the other, or receipts cash 
book. 

Let us now consider the audit procedure. 
The auditor is provided with receipts and 
payments cash books and the bank pass 
book. The latter may be a bound book, 
but such books are now largely replaced 
by loose leaf statements, which may be 
hand written or prepared on accounting 
machines. The statements have advantages 
over the bound book. The latter has to be 
returned to the bank to be written up from 
time to time (and is generally there when 
most urgently required) whilst statements 
are permanently retained when received. 
The bound book is much more open to 
fraudulent usage than the sheets. <A dis- 
honest clerk may claim to have lost the pass 
book and persuade the bank to issue a 
new one. The old one is thus available for 
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the insertion of false entries and subse- 
quent submission to the auditor. As a 
variation of this, the genuine book may be 
used but not submitted to the bank for 
some time prior to the balancing date, and 
false entries may be made towards the end 
of the financial period by the person mis- 
appropriating cash. With pass sheets, 
manipulation is less easy, particularly 
when machine-prepared and when signed 
or initialled by a bank officer. 

Whether book or sheets are used, the 
auditor should not be satisfied to accept 
them without supporting evidence. He 
should require a certificate of the bank 
balance to be sent to him direct by the 
bank, and he should see that such balance 
corresponds with that shown in the pass 
book. 

There is much in any audit that is 
related to the checking of the reconcili- 
ation statement, and, in particular, all 
checking to the cash book is associated with 
it. Generally, however, in examination 
questions on audit of reconciliation state- 
ments, an examiner does not expect candi- 
dates to discuss such matters as the check- 
ing of receipt books and vouchers, or even 
of the examination of original bank deposit 
slips, except in relation to outstanding 
deposits, to be considered later. 

A suggested programme for the bank 
reconciliation statement is as follows: 

(1) Cheek all bank deposits from cash 
book to bank pass book, observing dates of 
lodgment as compared with gdates of 
receipt. Any apparent ‘‘lag’’ should be 
enquired into. Test checking is inadequate; 
this part of the audit should be complete 
and thorough. 

(2) Check withdrawals from cash book 
to pass book. In practice, some auditors do 
not consider it necessary to check every 
item, particularly where the volume of 
transactions is great, where reconciliation 
statements are prepared regularly each 
month or at more frequent intervals, and 
where additions of expenditure cash book 
are fully checked. This is for the auditor 
to judge for himself in the particular cir- 
cumstances, but he should not lightly dis- 
miss the matter. Some significant incidents 
are occasionally brought to light in the 
process of a detailed checking. 

(3) Check all entries originating in the 
pass book, both debit and credit. 
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(4) Check items unticked in receipts 
eash book to reconciliation statement as 
deposits outstanding. 

(5) Cheek all unticked items in pay- 
ments cash book to reconciliation statement 
as outstanding cheques. See that cheque 
numbers are entered. 

(6) Check unticked items in pass book 
to reconciliation statement, and see that 
they are clearly described therein. 

(7) Cheek additions and subtractions 
in reconciliation statement. 

(8) See that balances given in reconcili- 
ation statement as those of pass book and 
cash book respectively are correct and that 
the pass book balance is in agreement with 
the certificate obtained direct from the 
bank. 

Having completed the check to this stage, 
some students may consider that the 
auditor’s task is completed. He has veri- 
fied that the statement is in agreement with 
both cash book and pass book. As said 
early in this article, however, the object 
of the audit is not merely to verify that 
agreement, but to check the accuracy of the 
cash book. There remains, therefore, the 
checking of the reconciling items. These 
comprise, usually, three types, (1) adjust- 
ments necessary because of errors dis- 
covered in the checking, (2) outstanding 
deposits, (3) unpresented cheques. 

Before approaching this part of the 
audit, the auditor should have the pass 
book made up to the date of the audit, 
which usually will be some time later than 
balancing date. It is preferable that pass 
book or pass sheets be sent direct to, or 
obtained direct by, the auditor. He will 
then give his attention to the three types 
of reconciling entries. 

1) Adjustments of amounts banked to 
incorrect accounts; errors of amounts of 
cheques or deposits, ete., are relatively un- 
common as compared with outstanding 
deposits and unpresented cheques. The 
auditor must follow through the adjust- 
ments in the new period after ascertaining 
exactly the nature of the transactions. 

(2) Usually, outstanding deposits will be 
banked on the first business day of the new 
period and their lodgment will be checked 
into the pass book made up beyond the 
balancing period. If the audit is made 
almost on balancing date a temporary 
check—to be followed up later—is to ex- 
amine the pay-in book. If there is any 
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delay in banking the reason must be ascer- 
tained, and if the auditor does not deem 
it satisfactory he should report the facts 
to the proprietor,—or directors, if a com- 
pany. Checking of original pay-in slips of 
lodgments carried over to the new period 
is a useful test in order to diseover if any 
‘‘cheque splitting’’ or other improper de- 
vice has been used to cover up irregulari- 
ties. Examination of original pay-in slips 
has sometimes led to the discovery that 
the cashier has paid in a money lender’s 
cheque, a cheque on his own account, or 
one supplied to him by some friend to 
cover up his defaleations. 

(3) The treatment of unpresented 
cheques is so well handled by Mr. A. A. 
Fitzgerald in an article on ‘‘Bank Recon- 
ciliation Statements’? which appeared in 


the March, 1935, number of ‘‘The Com- 
monwealth Journal of Accountancy’”’ that 
I cannot do better than quote his remarks: 


The proving of the correctness of the amount 
shown in the reconciliation statement as un- 
presented cheques. This is really the most 
difficult part of the audit, and has received far 
less attention than it merits. The problem is 
to prove that the unpresented cheques are 
correctly shown in both the cash book and the 
reconciliation statement, and in particular that 
the total of the unpresented cheques is not 
understated. An understatement of this total 
might result from:— 

(i) Error; 

(ii) ‘*Faking’’ of the reconciliation state- 
ment, in order to avoid the labour in- 
volved in uncovering the real cause of 
a difference between cash book and pass 
book balance; 

De faleation, concealed by a false recon- 
ciliation of cash book with pass book 
balance: a ‘‘proving’’ of the cash book 
which, though apparent, is not real; 
Delayed entry of a cheque in the cash 
book, in order to over-state the true 
bank balance, or to under-state the true 
amount of the liabilities of the busi- 
ness. 

A satisfactory audit programme, in relation 
to unpresented cheques, must therefore ensure 
that :— 

(a) Each unpresented cheque has_ been 
entered in the cash book as on the date 
on which it was drawn; 

(b) Each unpresented cheque has_ been 
entered in the cash book at its correct 
amount; and 

(ce) Each unpresented cheque is listed in the 
bank reconciliation statement at its cor- 
rect amount. 

To ensure (a) the best practice is to make it a 
rigid rule that all cheques shall be drawn in 
numerical order, and entered in the cash book 
in, numerical order (which will also be, auto- 
matically, correct order of date). The auditor 
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should then ascertain the number of the last 
cheque drawn prior to the point at which the 
cash book balance is to be proved. To ensure 
(b) the best practice is to check the subsequent 
entries in the pass book or bank statement, 
from the pass book or bank statement to the 
eash book. It is important that the check 
should be made from pass book to cash book, 
and not vice versa, the object being to ensure 
that every cheque debited in the pass book has 
been correctly entered in the cash book. In 
conducting this check, the auditor should see 
that every cheque bearing a number up to the 
number of the last cheque drawn for the period 
(see (a) above) which appears in the pass 
book subsequent to the date as at which the 
cash book is to be proved appears at its correct 
amount (as shown by the pass book entry) in 
the cash book prior to that date. If it does 
not so appear, then the cheque has been incor- 
rectly entered, either as to amount or as to 
date, and in either event the ‘‘proving’’ of 
the cash book is fictitious. 

Finally, to ensure (¢) the unpresented 
cheques shown in the pass book subsequent to 
the date as at which the cash book is to be 
proved (which have now been checked to the 
cash book entries) should be checked to the 
list of unpresented cheques as shown in the 
reconciliation statement. The fact that a cheque 
drawn before the date as at which the cash 
book is to be proved was presented after that 
date is conclusive evidence that it was unpre- 
sented at that date. Therefore, every one of 
such cheques should appear in the list, and at 
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its correct amount, as shown by the pass book 
entry. 


Earlier in this article it was said that 
some auditors may, in certain circum- 
stances, feel justified in dispensing with 
the detailed checking of payments, that is 
the recording of cheques shown as paid in 
the pass book with the cash book entries. 
Verification of outstanding cheques in the 
reconciliation account, however, cannot be 
disregarded. Where the payments in the 
cash book are not checked with the pass 
book, and consequently are not ticked, the 
manner of checking unpresented cheques is 
that described by Mr. Fitzgerald, viz., 
checking entries subsequent to balancing 
date in the pass book from the pass book 
to the cash book, taking all cheque numbers 
to the last number issued in the financial 
period. 

It is hoped that this article will help 
students to realise the importance of the 
audit of reconciliation statements, and, in 
particular, to make it evident to them that 
it is something more than the mere check- 
ing of the listing of the differences between 
the pass book balance and the cash book 
balance at a given date. 


THE INTERPRETATION OF RATIOS 


by 


A. J. CRUIKSHANK, DIP. COM., A.I.C.A. 


The end of the trading year has released 
the usual spate of financial statements, both 
public and private, and the critical eyes of 
creditors and proprietors are examining 
them to find the reasons for the success or 
failure of the year’s operations. It is im- 
possible to form any true picture of the 
course of events merely by looking at the 
Final Accounts and Balance Sheet of a 
concern, since it is essential first to deter- 
mine certain relationships before any use- 
ful analysis of the statements can be made. 
These relationships, commonly called 
‘“‘RATIOS’’, fall into two major classes: 

(a) Those dealing with the trading posi- 

tion of the firm. (Trading Ratios). 

(b) Those concerned with the financial 

position of the firm. (Balance Sheet 
Ratios). ‘ 


(a) Trapine Ratios. 


The Trading Ratios include: 
(i) Ratio of Gross Profit to Turnover. 
(ii) Rate of Stock Turnover. 
(iii) Ratio of Debtors to Turnover. 
(iv) Ratio of Expenses to Turnover. 
Generally speaking, these ratios are used 
for the purpose of determining whether the 
business is being managed in such a way 
as to enable it to earn the greatest amount 
of profits, and whether the trading methods 
of the firm are such as to enable it to do 
business on a basis at least as good as that 
maintained by an ‘‘average’’ firm in the 
same industry or trade. 
Unfortunately, Australian business in- 
vestigators have not so far been able to 
establish ‘‘standard ratios’’ for various 
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types of business, so that the operations of 
the so-called ‘‘average’’ firm are not 
known. On the other hand, American in- 
vestigators have prepared sets of standard 
ratios, and some of these are quoted in the 
two tables at the end of this article as an 
indication of their value to modern busi- 
ness practice. 

(i) Ratios of Gross Profit to Turnover. 

This ratio serves the purpose of showing 
whether, in normal times, the gross return 
from the trading for the period is adequate 
for the type of business concerned. The 
standard ratios indicate what the ratio 
should be, and the firm should at least 
succeed in maintaining the same ratio. 

Where a firm finds that its ratio is below 
the standard, it would appear that any, or 
all, of the following weaknesses are con- 
cealed in the trading policy of the manage- 
ment. 

(a) BAD BUYING, as a result of which stock 
is not being disposed of quickly enough, 
and also that the lines being offered are 
not suitable for the firm’s market. 
SELLING PRICES, are too low, thus de- 
priving the firm of a certain amount of 
revenue. 

MISAPPROPRIATION of stock or of cash 
from sales, so reducing the turnover or the 
stock of the firm. 

It is necessary to point out, however, 
that the ratio will be affected by managerial 
policy, for firms adopting ‘‘ quick selling’’ 
policies will be able to work on a slightly 
lower ratio than more conservative con- 
cerns. Turnover may, of course, show con- 
siderable fluctuations from year to year, 
but the Gross Profit-Turnover Ratio should 
not vary greatly, since it is directly related 
to the sales for the period. The prepar- 
ation of the ratio for a number of years, 
and of a ‘‘moving average’’ ratio on a 
five or seven year base will also yield useful 
information as to the general trend of the 
firm’s trading policy. 

With ordinary concerns the ratio is 
determined simply by: 

R 100GP 
GPT T 


Ratio of Gross Profit to 
Turnover ; 


GP Gross Profit; 

T Turnover for period; 
but in the case of manufacturing concerns, 
it is necessary to broaden the base (T2) 
to include Work in Progress. 


R 


where 


GPT 
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Then, 


T, 
100GP 





Tr + W, — OW; 
Work in progress at the beginning 
of the period; 
Work in progress at the end of 
the period; 
T, = Net Sales for period (Turnover). 


where 


It is important to note that both Trading 
and Profit and Loss Accounts must be care- 
fully examined to see that each item is pro- 
perly classified. Failure to do so may 
make the ratio useless, since even a small 
error in classification can throw the ratio 
far enough out to give an entirely false 
impression. 

(ii) Ratio of Stock Turnover. 


This ratio shows whether the firm is 
carrying too much or too little stock for its 
operations. If the Ratio of Stock Turn- 
over is too high, it indicates that buying 
is not being done on a large enough scale, 
thus involving duplication of the work of 
placing orders and the possible loss of dis- 
counts which may result from larger pur- 
chases. On the other hand, if this ratio is 
below the standard, it shows that too much 
money is being tied up in an asset which 
does not, so long as it remains on the 
shelves, produce any income. As a result, 
the firm is being deprived of the use of 
funds which probably could be better used 
in other directions. In addition, the firm 
has an asset which may lose considerable 
value through damage, obsolescence or 
changes in fashion. 

The stock used in determining this ratio 
is the ‘‘Average’’ Stock held by the firm 
during the period. This is determined by: 

: 8, 8, 
Ba 


2 

Ba 

where 8, 
Ss 


Average Stock for period; 
Stock at commencement of period; 
Stock at end of period. 


vg = 
The Rate of Stock Turnover is then determined 


vy: 


¥ Cc 


Sa 


Rop = 


Rep = Rate of Stock Turnover; 


Cost of Goods Sold. 
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(iii) Ratio of Debtors to Turnover. 


This ratio is employed to determine the 
efficiency of the collection methods of the 
firm, and hence the extent to which credit 
is being allowed as compared with what 
should be allowed. Where the firm adopts 
a thirty-day collection policy, the perfect 
ratio is 8.3% of Turnover, i.e. only the last 
month’s sales should be outstanding at the 
end of the year. This, however, is a ‘‘ policy 
of perfection’’, and it is considered a sound 
position if the Ratio of Debtors to Turn- 
over does not exceed 14.5% of Turnover, 
i.e. the Total Debtors should not exceed 
two month’s Turnover. If the ratio does 
exceed this figure, three defects are indi- 
cated in the managerial policy: 

(a) The collection methods are inefficient and 

must be overhauled and tightened up; 

(b) Excessive credit has been granted to cus- 

tomers; 

(ec) The possibility of Bad Debts must be 

covered by the creation of a Provision for 
Bad Debts. 

The Ratio of Debtors to Turnover is 

determined by: 


R 


100D 


DT = 
¥ 
Ror Ratio of Debtors to Turnover. 
Debtors at the end of the 
period. 
= Turnover for the period. 


where D 


From this ratio it is possible to deter- 
mine the ‘‘Average Collection Time’’ of 
debts, i.e. the length of time between the 
creation and payment of a debt, thus: 

2B pr 
ACT 
100 
where ACT = Average Collection Time. 


Ror = Ratio of Debtors to Turnover. 
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In a normal business, operating on 4 
thirty-day collection policy, this Average 
- Collection Time should not exceed 1.75 
months. 


(iv) Ratio of Expenses to Turnover. 


This ratio shows the relationship between 
the cost of running the business and the 
turnover. The Expenses, as shown in the 
Profit and Loss Account, may be grouped 
into the following classes : 


Administrative Expenses; 
Selling Expenses; 
Trading Expenses; 
Financial Expenses. 


The totals of these groups are then ex- 
pressed in percentage form, using Turn- 
over as the base. 


Comparison with the Standard Ratios 
(where these are known) for similar busi- 
nesses will then reveal whether, under 
normal circumstances, any excessive expen- 
diture is occurring, and, if so, where the 
trouble is. Once the comparison has been 
made, and the leakage located, the remedy 
is then in the hands of the management. 


STANDARD RATIOS. 


The accompanying charts show some of 
the standards which were used as the basis 
for comparison in the average American 
concern before the war. Recent develop- 
ments in the American business world have 
probably upset these standards, but they 
do, at least, afford some indication of what 
the normal business ratios for American 
firms, and possibly for Australian firms too, 
should be. 


STANDARD TRADING RATIOS. 


Ratio of 
Stock 
Turnover 
Times p.a. 

20 6-8 
20-25 12 


20-40 2-3 


Gross Profit 


Ratio in % 


Type of 


Business. 
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Cakes .. oe 
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Printing 


28-30 3-4 
33-1/3 104 
33-1/3 12 
33-1/3 8 
33-1/3 5 
33-1/3 6 
33-1/3 9 
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(b) This chart shows the percentage expenditure of the ‘‘Average’’ firm in each of 


the industries listed : 


Business. d 
Drapery ad 2. 
Furniture .. * J . . 4. 
Grocery oe oe ‘ “ . VE 
Ironmongery 2. 
Jewellery— 
Retail aa : . . 
Wholesale 3. 3.3 . 
Pharmacy ‘ 


€ 


BASE: Turnover 


5 
7 


Adv. Legt. 
7 


( 


7 
2 
1 


3 


Total 


22.5 


27.9 
18.5 
20.2 


Sta. B/D. Del. 
‘ 8 6 
6 ‘ 2 “ 6 

4 2 4 ‘ 5 
5 “< 4 


Insur. Dep. 
2 2 


1.0 “ ‘ ‘ .! 28.7 
mS) 2 ‘ r 18.3 
6 3 ¢ 23.5 


for period taken as 100%. 


MECHANISED SALES LEDGERS 


A CRITICISM AND A SOLUTION. 


by 
J. W. NEWINGTON, F.I.C.A. 


Mechanisation is applied to Sales State- 
ments and Ledgers more frequently than 
to any other form of account. It is per- 
tinent, therefore, in view of general interest 
in the subject, to assess the value of the 
lay-out usually employed, to challenge any 
shortcomings, and, if we are to be prac- 
tical, to submit suggestions for improve- 
ment. 

Certain advantages of mechanisation are 
beyond dispute—simultaneous preparation 
of Statement and Ledger, proof of postings, 
progressive balances, legibility, facility of 
balancing, control of outstandings and 
limitation of month-end work. But, does 
the form or lay-out widely adopted serve 
best the interests of both supplier and 
customer ? 

To appreciate fully the position, it is 
advisable to outline the generally accepted 
requirements of the case and then review 
the development of machine accounting as 
applied to Sales Ledgers so that the motive 
underlying present practices may be rec- 
ognised. 

With manually prepared Sales Ledgers 
the lay-out is basically debit, credit and 
balance. Postings are made throughout 
the month or sometimes in one fell swoop 
at the end of the month, with a silent 
prayer that they will prove accurate. Then 
the debit and credit columns are totalled 
and the balance entered. From the Ledger 
acount the Statement is prepared. 


Here is the vital point. The compiler 
of the Statement can present it in a variety 
of forms, but this is his usual practice: 

(a) If an account rendered item be paid 
off, it is not shown; 

If partly paid off, the residue is 
shown ; 

The current month’s goods are re- 
vealed as a separate figure; and 
The Statement is otherwise com- 
pleted to accord with the Ledger 
balance. 

How does such a form of statement suit 
the customer? (This the writer 
regrets to record, does not receive the sym- 
pathetic consideration it deserves.) The 
answer is the form suits perfectly because 
(assuming accuracy) the statement partic- 
ulars will coincide with the customer’s own 
records as to the status of any account 
rendered items, while it will furnish him 
with the figure of the month’s goods for 
entry to his Purchase Journal and related 
records. 

At the outset, machines (frequently 
listing-adding machines with date keys) 
were applied to statements only, the 
ledgers being manually prepared. Later, 
the adding machine was supplied with sub- 
tracting mechanism and the carriage could 
move horizontally as well as vertically, and 
lo! the accounting machine was born. 

The method used on the manual prepar- 
ation of Ledger and Statements did not 


(b) 


(ec) 


(d) 


aspect, 
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change except that the Ledger now bore a 
progressive balance. . Ledgers were kept 
by the machine and the same instrument 
‘“drew off’’ the statements as at the month 
end. However, the separate compilation of 
Ledger and Statement involved dupli- 
eation. This difficulty was met later by 
the provision of collating devices that en- 
abled both records to be prepared simul- 
taneously. Then arose this essential—if 
Ledger and Statement were to be produced 
in the one operation the Statement must 
start with the amount of the opening bal- 
ance, every transaction must be shown, 
and, if full advantage were to be taken 
of the new mechanism, the Statement must 
be decorated with ‘‘a string of balances’’. 

The writer well remembers the resistance 
of accountants to the method, but the 
accounting machine salesman is resourceful 
and, out of necessity, he brought to life 
the virtues dormant in the new method, 
while he clinched the matter with offering 
his client the choice between acceptance of 
the disadvantages of the system and the 
retention of existing duplication. The 
decision of the accountant was never in 
doubt. 

A further development, again due to the 
collating’ features of machines, was the 
analysis into periods of currency of the 
account rendered at the head of the State- 
ment coupled with the simultaneous pro- 
duction of an analysed monthly balance. 

The advantage of the method having 
been stated, let us outline the disadvantages 
as the writer sees them. 


1. The disadvantages to the supplier. 


(a) In bringing the analysed balance 
on to the new month’s statement the oper- 
ator examines the previous month’s State- 
ment and, if cash or other credits are 
recorded, she applies the items to the oldest 
outstandings. If part payments are in- 
volved, pencil and paper may be requisi- 
tioned. Therefore, the analysis does not 
necessarily represent the correct position. 
If any mistake be made in the overdue 
amounts, ‘‘last month’s’’ total, being a 
residual figure, will also be inaccurate. 

(b) When the current month’s State- 
ments are ready for release to customers 
they show the overdue position (if any) 
at the beginning instead of the end of the 
month, thirty days out of date. True, 
statements could be progressively released 
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by the operator with the relative overdues 
lists where the position as at the beginning 
of the new month is shown, but the point 
remains that the outgoing Statement is not 
self-contained and needs supplementary 
means for its interpretation. 

Even if this course be pursued, collec. 
tion letters must contain some detail to 
interpret the Statement where that docv- 
ment accompanies the letter (as it should), 
In cold fact, however, it is customary to 
get rid of the current month’s Statements 
(frequently before the overall balance is 
secured) and take up outstandings as a 
separate operation. 

(ec) The month’s trade is not shown in 
the Ledger. It is available from the over. 
dues list, but is isolated to the one month 
and for the reasons already given may not 
be reliable. 

(d) In eases in which customers buy 
irregularly there can be a great waste of 
Statements. If he buy this month he is 
furnished with a Statement. The balance 
is brought on to a new Statement and 
maybe paid off in the ensuing month dur. 
ing which period no goods are purchased. 
The Statement presents a zero balance and, 
being dangerous as use for scrap paper, 
is not infrequently destroyed. Sometimes 
such Statements are left in the Ledger tray 
and come into use again when further 
purchases are made. In such eases, when 
the statement is issued, it may bear can- 
celled out transactions of many months 
past along with the current month’s items, 
and may meet with the derision of account- 
ants with livers perhaps disturbed by the 
current demands of prices and taxation 
authorities, Labour and Commerce Depart 
ments, Government Statistician and _ the 
many incessant and increasing demand 
associated with the new order. 

2. The disadvantages to the customer. 

(a) The figure he wants to see (the 
month’s debit) isnot there if an account 
rendered forms part of the balance, and # 
he is under the obligation of preparing it 
himself. 

(b) Account rendered items paid of 
are regarded as redundant, as one can sé 
by the customers’ practice of using a red 
pencil to score through such amounts. 

(ce) In general the statement does not 
conform with the method observed by him 
self in recording the transactions of his 
own customers. 
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THE SoLvTion: 

(a) No balances are brought on to the 
head of the new month’s statement. 

(b) Current month’s debits and credits 
affecting that month only are shown on the 
statement. 

(c) Cash or returns affecting past 
months are shown in the Ledger only. 

(d) Progressive balances are extended 
and shown on the Ledger only and the 
balances are continuously analysed into 
the component months. . 

(e) At month end the statements are 
closed off at foot so representing the posi- 
tion at the end of the month, the figures 
being taken from the Ledger analysis. 

(f) The total so arrived at, if correct, 
is cancelled out by the Ledger total, thus 
proving the accuracy of the individual 
account. In other words, any error is 
localised to the account in respect of which 
it occurs. Trial balancing is thus facili- 
tated. 

(g) Forward dated (as 1st) goods are 
readily handled. A fresh statement is 
utilised for the ensuing month and the 
total of tHe goods peculiar to that month 
is shown in the column ‘‘ Analysis of Bal- 
ance’? as well as being included in the 
total of the account.” By these means the 
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liability of the customer is progressively 
shown, while ‘‘forward dated’’ invoices are 
posted as they arise, so avoiding the un- 
desirable alternative of holding up new 
month’s invoices until the current work of 
the period has been completed. 

(h) Statements can be released progres- 
sively with the assurance that they are 
correct. There is no longer need to— 

1. Hold over all the statements until the 

balance is completed. 

2. Take the risk of issuing incorrect 
statements if the work be done pro- 
gressively. 

(i) Statements are sorted into two prin- 

cipal groups— 

1. Those containing current month’s 

goods only. These can be issued 
forthwith without scrutiny. 
Those containing overdue items. 
Form letters can be widely used and, 
the statement being attached, there is 
no need for wordy particulars. In 
fact, in the majority of cases, a few 
varieties of rubber stamps would 
meet requirements, thus avoiding the 
need for addressing collection letters 
and filling in amounts, ete. 

The following lay-outs will explain the 


principle : 


LEDGER. 


| Stment. 
Balance 


Analysis of Bal. 
Mth. Amount 
Jan. 60 0 
Feb. 40 0 
Mch. 5 0 


Ledger 
Balance 


| 
| 
| 
| 
| 


100 
105 


11 Mch. 17 0 
10 

57 Jan. 

56 


Meh. 16 


STATEMENT (prepared during the month 
simultaneously with the Ledger). 


Date | Ref.| Item 


“Debit 


Credit Balance 





Mch. 5| 354 |GDS. 
» 8| 518 (GDS. 
» §8| 545 |GDS. 
20; 114 |RET. MCH. 


5 0 0 
3.0 0 
9 0 0 


Overdue 





60 days & | 


Memo. over 


30 days — 


- 
Month 








40 0 0 


16 0 0/ 56 0 0; 


| | 
| | 
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The method described is not in its effects 
peculiar to one make of accounting 
machine, although lay-outs may vary to 
suit particular mechanisms. Accounting 
Machine houses will, the writer is certain, 
afford any help necessary to institute the 
system if their users so desire. 

The ccnservatives became liberal and 
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have in turn become conservative. Execu- 
tives who resisted initially the ‘‘string of 
balances’’ will now find virtues in their 
retention. The writer is satisfied, however 
(perhaps smugly), that the method out. 
lined in these pages must, in view of the 
advantages enumerated, ultimately replace 
the machine lay-out for Sales Ledgers now 
in general use. 


THE ADMINISTRATION OF 
DECEASED ESTATES 


by 


RayMOND J. BROOK, LL.B. 


(Being a lecture delivered to the Commonwealth Institute Students’ Society at 
Sydney on 31st July, 1947.) 


This Article relates to the Administration of Deceased Estates in New South Wales only and is 
based upon the Law in force in that State. 


The administration of deceased estates, 
although primarily a subject well within 
the scope of a Solicitor’s practice, is never- 
theless a matter which should be of interest 
to an Accountant, and a knowledge of 
which is necessary to him in properly 
carrying out his duties as an Accountant. 

Every man spends his life accumulating 
or endeavouring to accumulate wealth 
which may consist of many types of assets, 
which are generally referred to as his 
‘‘estate’’, and British Law recognises the 
right of any person, provided he possesses 
the legal capacity, to deal with those assets 
or property in any manner he deems fit, 
provided such dealing is consistent with the 
freedom and rights of others, and this 
recognition extends not only to the right of 
a person to control his property as he 
wishes during his life-time, but also to his 
right to dispose of it after his death accord- 
ing to his wishes, but subject to certain 
limitations imposed by the Testators’ 
Family Maintenance and Guardianship of 
Infants Act. If a person, during his life- 
time, does not exercise his right to provide 
for the disposal of his property after his 


death, certain legal rules come into oper- 


ation upon death which lay down the 
manner in which the Estate should be dis- 
tributed and appoint the parties entitled 
to share in such distribution. 


For all legal purposes, property i 
divided into two classes—real and personal, 
and this division, roughly, is based upon 
the historical distinction between immoy- 
able and movable property. After the 
Middle Ages the difference came to depend 
upon the type of action necessary to regain 
possession of property and, as land was the 
only tangible type of property of which 
possession could always be obtained (a 
land can never be lost or destroyed), it 
came to be regarded as the only type of 
property for the recovery of which a 
action at law or a ‘‘real action’’ could k 
brought. So it is to-day that land is gener- 
ally referred to as real property. 


In modern times, of course, there ate 
some types of property which are not mor- 
able but which are nevertheless classified 
as personal property, for example, share 
in companies, patents and copyrights. 01 
the other hand, there are certain interests 
in land which are not real property, such 
as a lease of land. 


Any person over the age of 21 year 
(and also certain specified persons undet 
the age of 21 years during the contingencié 
of war) may make a Will providing fot 
the distribution of his property after bs 
death, and such Will comes into operatiol 
at the moment of his decease. Consequently 
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a Will may be revoked or amended by a 
fresh Will or a Codicil at any time prior 
to the maker’s death. 

At the time the Will is made, an Executor 
should be nominated therein, whose duties 
it will be to represent the testator after his 
death and carry out the terms of the Will 
and other general executorial duties, 
according to law. In the event, as often 
happens, of the testator making a Will but 
omitting to appoint an Executor, or where 
one is appointed and for some reason the 
appointment fails, the Will is still valid 
and must be earried into effect, but it be- 
comes necessary for some person to be 
nominated and approved by the Court to 
earry out the functions of the Executor. 
Such a person is called an Administrator 
Cum Testamento Annexo. 


WHO MAY BE AN EXECUTOR. 


In general, any person, over the age of 
21 years, who is not suffering from any 
legal incapacity such as lunacy, if ap- 
pointed Executor, is entitled to a grant of 
Probate. Mortimer states: 

If Probate is refused, it must be on the grounds 

of some legal disability recognised and allowed 

by the Common Law. 

If a corporation is appointed executor, 
the Court will grant Letters of Adminis- 
tration ¢.t.a. to an agent appointed by the 
corporation to take the grant, the reason 
being that only an individual can take the 
necessary oath for the due execution of the 
terms of the Will according to Law. Certain 
Trustee Companies, however, are authorised 
by Statute to apply for and receive a Grant 
of Probate. The Public Trustee may ‘also 
be appointed Executor and may obtain a 
Grant of Probate, either singly or jointly 
with other persons. 

Where a person appointed under a Will 
is absent from the jurisdiction of the 
Court, Letters of Administration c.t.a. may 
be granted to such person’s Attorney, if 
one exists, on such terms and conditions as 
the Court deems fit, and such Grant con- 
thues in force notwithstanding the death 
of such person, unless the Grant had 
actually provided for its determination in 
the event of such death. 

Where an infant has been appointed sole 
executor he cannot act as such until he 
attains the age of 21 years, and in the 
meantime, Letters of Administration Dur- 
ute Minore Aetate will be granted to such 
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infant’s guardian, or some other person 
who, in the opinion of the Court, is a fit 
and proper person to be entrusted with the 
duties of administration. Where, however, 
an infant has been appointed one of several 
executors, Probate may be granted to the 
others with leave reserved to the infant to 
come in and prove the Will on attaining 
his majority, when a Grant of Double Pro- 
bate is made. 

Although formerly under a disability, 
a married woman may now act as Executrix 
without her husband’s consent. Insane 
persons may not act as executor, and in 
the event of an Executor who has obtained 
a grant becoming insane, the Court will 
transfer the administration of the estate 
to some other person or persons. 

An uncertified bankrupt may obtain a 
grant of Probate upon the basis that the 
testator has selected him personally as one 
considered by the testator capable of carry- 
ing out the terms of the Will. However, 
the Court reserves its right to grant or 
refuse Letters of Administration to a bank- 
rupt in the case of an intestacy. 

WHO MAY BE AN ADMINISTRATOR. 


Where a person dies without having 
made a Will or dies leaving a Will which 
for some reason is invalid, his Estate still 
requires to be administered and distributed 
amongst those entitled upon intestacy, and 
it is necessary for some person to obtain 
the Court’s authority to act in connection 
with the Estate and carry out the pro- 
visions of the Law with regard to distri- 
bution upon intestacy. 

Section 63 of the Wills Probate and 
Administration Act 1898-1938, provides for 
the appointment of an administrator in the 
discretion of the Court in the following 
terms: 

The Court may grant administration of the 

estate of an intestate person to the following 

persons, being of the full age of twenty-one 
years, that is to say to— 
(a) the husband or wife of the deceased; or 
(b) one or more of the next of kin; or 
(ec) the husband or wife conjointly with one 
or more of the next of kin; 

or if there be no such person or no such person 

within the jurisdiction— 

(i) who is, in the opinion of the Court, fit 
to be so trusted; or 

(ii) who, when duly cited, appears and prays 
for administration; 

then to 

(d) any person, whether a creditor or not of 
the deceased, that the Court thinks fit. 
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In addition to the above, section 74 of 
the Act gives the Court a discretion to 
appoint any person to administer an estate 
where no executor is appointed or avail- 
able upon such terms and conditions as the 
Court deems fit. 


TRUSTEES. 


A trustee is a person in whom property 
is vested to hold on behalf of others bene- 
ficially interested, and he may be appointed 
by Will or by Deed. So far as appoint- 
ments by Will are concerned, it is usual 
for a testator to appoint as trustee the 
same person whom he appoints. as his 
executor, although this is not essential. 
Again, quite often, a testator does not 
specifically appoint a trustee, but entrusts 
certain duties to his executor, which 
require to be carried out over a period, 
and, in such a ease, after the executor has 
completed his executorial duties, he stands 
possessed of the trust property upon the 
trusts as expressed by the Will and so be- 
comes a trustee. 

A trustee, being in a special fiduciary 
position, is bound to strictly adhere to the 
provisions of the trust instrument and 
must act only in accordance with the in- 
structions therein expressed and in accord- 
ance with the powers and obligations 
vested in and imposed upon him by various 
statutes or, if no instructions are to be 
found therein in relation to a particular 
matter or class of property, he must ac- 
quaint himself with his position according 
to the law. 


Duties or LEGAL PERSONAL REPRESENTA- 
TIVES PRIOR TO GRANT. 


The first duty of a Personal Represen- 
tative of a deceased person is to make 
proper funeral arrangements and attend 
to the burial of the deceased. Where there 
is no Will or where no Executor has been 
appointed such duties are usually carried 
out, of course, by the Widow or Widower 
or other near relative. 

The Executor should acquaint himself 
with the provisions of the Will and take 
steps to obtain a grant of Probate. Where 
there is no Will, some person who comes 
within the provisions of Section 63 of the 
Wills Probate and Administration Act 
mentioned above should make arrange- 
ments for a grant of Letters of Adminis- 
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tration to be made to him. Before pro: 
ceeding further it should be mentioned 
that there are two methods of obtaining 
Probate, known as Probate in Solemn 
Form and Probate in Common Form. Any 
Will may be proved in Solemn Form al 
though the party requiring this method 
may be burdened with the costs of such 
application if he cannot show good cause 
for insisting upon same. Proof in Solem 
Form necessitates making an application 
to the Court to admit the Will to Probate 
and all matters of Proof must be given in 
the usual manner employed in an ordinary 
Equity Suit. The usual method of obtain- 
ing a grant, however, is by filing an appli- 
cation in the Registry which is dealt with 
by certain Officers of the Court, and a grant 
of Probate is made in due course which 
grant is irrevocable except for good cause 
shown upon application to the Court. This 
is known as a Grant of Probate in Common 
Form. 


Before filing the application for Probate 
in Common Form it is necessary to insert 
in one Sydney daily newspaper, and also, 
where the deceased was resident at the 
time of his death more than 30 miles from 
Sydney, in one newspaper circulating in 
the district in which he resided, a notice 
stating that the Executor of the Will in 
tends to apply for Probate after 14 days 
from the publication of the notice and 
requiring any Creditors of the deceased to 
send in their claims to the Representative. 
Before proceeding to make application for 
the Grant, the Legal Personal Representa 
tives should ascertain in detail what assets 
the Estate comprises and prepare 4 
Schedule of same. Such _ preparation 
necessitates the making of certain enquiries 
among members of the family of the 
deceased and others acquainted with his 
affairs, such as his Solicitor, Bankers, 
Broker and so on. It is then necessary t0 
write to the various institutions in whidh 
the deceased may have banking accounts, 
shares, insurance policies, ete., asking such 
institutions to furnish the Representative 
with Certificates showing particulars of 
amounts payable by those institutions t 
the Estate or of the numbers and values of 
the shares held by the deceased. Where 
the deceased held securities, a list of such 
securities should be prepared showing 
details thereof. 
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Valuations should be obtained of all 
personal property of the deceased includ- 
ing furniture and personal effects, such 
valuation to be made by an approved Pro- 
bate Valuer. Real and Leasehold Property 
must be valued by the Valuer General as 
at the date of death if such property is 
under the provisions of the Valuation of 
Land Act 1916. Where such property is 
not subject to that Act, valuations should 
be made by a Real Estate Valuer as defined 
by section 3 of the Stamp Duties Act, and 
the Municipal Valuation should also be 
obtained. During this period it may also 
be necessary to carry on the deceased’s 
business, if any, so that, later on, it may 
realise the maximum price upon its sale as 
a going concern. If there is a likelihood 
of the necessity to carry it on for any great 
length of time, it is advisable to obtain the 
consent of the Court unless such carrying 
on has been authorised by the terms of the 
Will, if any. 

From any information available from 
family sources and also from the claims 
lodged by the Creditors in response to the 
published advertisement, a schedule should 
also be prepared of all liabilities and debts 
due by the Estate. Section 117 of the Stamp 
Duties Act states that no Probate or 
Administration shall be granted unless the 
applicant lodges with his application an 
Affidavit of Valuation verifying an account 
with prescribed particulars, and this Affi- 
davit which is prepared from the schedules 
of assets and liabilities, and which is 
known as a Stamp Affidavit, should ac- 
company the application for Probate or 
Letters of Administration and should be 
mn duplicate setting out schedules of assets 
and original and copy valuations. The 
Stamp Affidavit is the document upon 
which the assessment of duty is based. 

At the expiration of the 14 days the 
Executor may lodge his application for 
Probate by filing same in the office of the 
Registrar of Probates. 

Such application is in the form of a 
Notice of Motion, accompanied by evidence 
a to the death of the deceased by some 
person who was well acquainted with him. 
It is necessary also for the Executor to 
swear an Affidavit that the deceased left a 
Will, the date of which should be men- 
tioned, the name or names of the Executor 
md witnesses, whether the deceased 
harried subsequent to the date of the Will, 
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that the deceased left property within the 
jurisdiction and that the Executor will well 
and truly administer the Estate and is 
over the age of 21 years. The rules of 
Court also require that one of the attesting 
witnesses to the Will should furnish evi- 
dence as to the due execution of same. If 
the subscribing witnesses have predeceased 
the deceased, evidence is necessary from 
other persons who may have been present, 
or of any circumstances whatsoever which 
may raise a presumption that the Will was 
properly executed. 

In the case of an intestate estate, an 
application is made to the Court for a 
grant of Letters of Administration, and, 
although an advertisement is necessary in 
the press in the same way as mentioned 
above for Probate, and although, also, the 
application is made upon Notice of Motion, 
the evidence necessary in support of such 
application is somewhat different to that 
required for Probate. Evidence should be 
furnished as to the-death of the intestate 
and that he or she died without having 
made a Will and that diligent search has 
been made for a Will. The Applicant for 
the Grant also states on oath that the intes- 
tate left either real or personal property 
within the jurisdiction, his relationship to 
the deceased, the names, ages and relation- 
ship to the deceased of the persons entitled 
to participate in the estate under the 
general law, that the Applicant will well 
and truly administer the estate, is over the 
age of 21 years and is not an undischarged 
bankrupt. 

It is also necessary for the Applicant to 
execute a bond with one or more sureties 
conditioned for his due administration of 
the estate, and the rules of Court provide 
for the form of such bond. The Court has 
power to dispense with the bond in any 
case and such power is exercisable by the 
Registrar. 

In addition, Certificates of Searches by 
the Registrar General for adoptions and 
legitimations by the deceased should be 
furnished. 

Immediately prior to filing the above evi- 
dence it is necessary to conduct a search 
in the Registry for a record of any Will of 
the deceased which may have been lodged 
for safe custody with the Registrar of Pro- 
bates or the Public Trustee, and also for 
any record of a prior Grant to some other 
person or of the lodgment of a caveat by 
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any person against a Grant being made. 
An Affidavit as to the result of this search 
and also evidence on oath that the notice 
was published in the press upon a certain 
date must accompany the application upon 
lodgment. 

PAYMENT OF DUTIES. 
New South Wales Death Duty. 

After the grant of Probate or Letters of 
Administration has been made, the Probate 
or Letters of Administration is examined, 
certified to, and signed by the Registrar of 
Probates, and, together with the original 
Stamp Affidavit, is transmitted to the 
Stamp Duties Office, where the assets and 
liabilities are considered and the duty upon 
the estate is assessed in due course. 

Division 1 of Part IV of the Stamp 
Duties Act 1920-1940 provides for the 
imposition of Death Duty upon deceased 
estates, and Division 2 deals with its assess- 
ment and collection. 

Section 102 of the Act states that, for the 
purposes of the assessment and payment of 
duty, the estate of a deceased person shall 
be deemed to include and consist of all 
property of the deceased which is situate 
in N.S.W. at his death, and, in addition, 
where the deceased was domiciled in 
N.S.W. all personal property of the 
deceased situate outside N.S.W. at his 
death, to which any person becomes 
entitled under the Will, or upon the intes- 
tacy of the deceased, except property held 
by the deceased upon certain trusts. 

This section also provides for the inclu- 
sion in the dutiable estate of the deceased 
all property which he disposed of by gift 
within the three years prior to his death, 
and also any property which the deceased 
settled during his life, subject to a life 
interest to himself, or on trusts which wére 
to take effect upon his death. Also included 
is property over which the deceased had a 
general power of appointment. 

Under section 103, the estate of a 
deceased person, whether that person was 
domiciled in or out of N.S.W. shall also 
be deemed to include every specialty debt 
due to such person and secured or partly 
secured by mortgage or other incumbrance 
over any property situated within N.S.W. 

Where any person holds property during 
his lifetime in joint tenancy with any other 
person or persons, although, upon his 
death, the property whether real or per- 
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sonal devolves upon the surviving joint 
tenants, the value of the deceased joint 
tenant’s interest must be included for the 
purpose of the assessment of duty to the 
extent of his equal share in such property, 
The effect of the above two sections is 
to render liable to duty all real property 
in N.S.W. irrespective of the domicile of 
the deceased and all personal property 
whether in or out of N.S.W. where the 
deceased was domiciled within N.S.W. 


Duty is assessed on the final net value 
of the estate, after deducting all debts due 
by the deceased, provided such debts, are 
based upon consideration actually received 
by the deceased and they are capable of 
ascertainment and estimation. Such duty 
should be paid within six months of the 
death of the deceased, and this is so, even 
if the assessment has not been issued 
within that period. Where the net value 
of the estate, including foreign assets, does 
not exceed £500 (£1000 in the case of pro- 
perty passing to the Widow and children 
under 21 years of age), no duty is payable 
if the deceased were domiciled in New 
South Wales at the date of his death, and 
provision is made by a number of sections 
for a substantial reduction of the rate of 
duty on estates not exceeding £5000, where 
such estates devolve, by Will or upon 
intestacy, on the widow and children under 
21 years of age. 

In many instances, after the assessment 
of duty, the Personal Representative finds 
himself in a position where he has insuffici- 
ent funds at his disposal for the payment 
of the duty, as all the assets in the estate 
are of such a nature that they cannot be 
released until the Grant issues, and the 
Grant will not issue until the duty is paid. 
In such a ease, it is usual to apply to the 
Registrar of Probates, with the consent of 
the Stamp Commissioner, for a Certificate 
of Grant of Probate or Letters of Admin 
istration, the production of which to the 
particular persons or institutions under 
whose control certain of the assets are, 
ensures the release of those assets @ 
moneys for the payment of duty. 

After the payment of the duty, the Pro 
bate or Letters of Administration & 
returned to the office of the Registrar of 
Probates where it may be collected by the 
Personal Representative or other perso 
who first lodged the application. 
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FeperAL Estate Doty. 


The Estate Duty Assessment Act 1914-40 
governs the assessment and collection of 
Federal Estate Duty on the assets of per- 
sons dying after the commencement of the 
Act, and such assets are deemed to com- 
prise real and personal property in Aust- 
ralia irrespective of the deceased’s domi- 
cile, and also personal property wherever 
situated, if the deceased were domiciled in 
Australia. 

Similar to the New South Wales Stamp 
Duties Act, this Act provides for the inclu- 
sion of property disposed of or settled by 
the deceased prior to his death (but only 
that disposed of during the preceding 
twelve months) and of property held in 
joint tenancy. Deductions and rebates are 
allowed in respect of debts due by the 
Estate, property passing to the widow, 
children arid grandchildren of the. de- 
ceased, and certain charitable gifts. 

The regulations under the Act lay down 
the method to be adopted in furnishing the 
information upon which the duty is based. 
The return, known as a Federal Estate 
Duty Return, should be prepared by the 
Personal Representative, forwarded to the 
Commissioner of Taxation in the State 
where the property of the deceased was 
situated, or, if he left property in more 
than one State, then to the Commissioner 
at the Head Office in Melbourne, within 
three months of the death of the deceased. 
This return sets forth the description and 
values of the items comprising the Estate 
before deducting any debts or other 
charges upon the Estate, and it also sets 
forth in detail all the debts and other 
charges upon the Estate, distinguishing 
between secured and unsecured debts and 
describing and valuing any security for 
any such debts (Section 10). A certified 
copy of the Will, if any, and of every 
settlement made by the deceased either 
before or after the commencement of the 
Act, must accompany every return, and 
the Commissioner or other authorised 
ificers may require the furnishing of 
further returns and may grant an exten- 
ton of any period for furnishing a return. 

Under Section 24 of the Act, a dissatis- 
fed Personal Representative may appeal 
Within 30 days after service by post of 
the Notice of Assessment, firstly to the 

mmissioner, and, if dissatisfied with the 
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Commissioner’s second ruling, may within 
30 days appeal to the High-Court or the 
Supreme Court. However, if the assess- 
ment is based solely upon assessments made 
under State law, no appeal shall lie unless 
an appeal has first been made from the 
State assessment upon which the assess- 
ment under the Act is based. 

Apart from the liability of a deceased 
Estate for Federal Estate Duty, it may be 
that the deceased had not made a return of 
his income to the Taxation Department 
prior to his death and it is obligatory upon 
the Representativ@ to ascertain the position 
from the Department and furnish any 
return which may be required, and to pay 
the tax assessed thereon. 


PAYMENT OF DEBTS AND LIABILITIES. 


The first duty of the Personal Represen- 
tative after the collection of the Probate 
is to settle the debts and liabilities of the 
deceased and so bring the Estate into a 
condition where it can be distributed in 
accordance with the deceased’s instructions 
contained in the Will or according to the 
law of distribution of intestate estates. 

For over a century in New South Wales 
all assets whether consisting of real or per- 
sonal property of a deceased person have 
been regarded as assets for the payment of 
his debts except to the extent of exemption 
from liability by statute. The Life Fire 
and Marine Insurance Act 1902-1917 
exempts policies of insurance effected bona 
fide by any person upon his own life or for 
future endowment for himself, or any other 
person in whose life he was interested, 
from any law relating to insolvency or 
bankruptcy, and, since 1917 exempts such 
policies from liability for payment of such 
person’s debts, unless in his Will he ex- 
pressly or impliedly declares them to be 
assets for the payment of his debts. This 
Act does not, however, bind the Crown, and 
the policy moneys are liable for their share 
of death duty and administration expenses 
unless the policies are imdustrial policies 
the proceeds of which do not exceed £100. 

The Superannuation Act 1916 also ex- 
empts superannuation moneys payable out 
of the State Superannuation Fund from 
liability for the payment of debts. 

There are certain provisions also of the 
Commonwealth Bankruptcy Act which pro- 
vide that the property of a bankrupt 
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divisible amongst his creditors shall not 
include policies of Life Insurance or En- 
dowment in respect of his own life except 
to the extent of a charge on the policies 
in respect of the amount of the premiums 
paid on the policies during two years pre- 
ceding the date of the sequestration order, 
and so far as deceased estates are concerned 
this provision is applied by substituting 
the date for the date of the sequestration 
order. 

After the assets have been martialled 
the debts should be paid in the following 
order :— 2 " 

(a) Funeral and Testamentary expenses, 
which include all expenses incurred in 
connection with obtaining the grant 
and the payment of the Stamp Duty. 
Stamp Duty has been held to be a 
testamentary expense because Probate 
cannot. issue and consequently cannot 
be used until after the Duty has been 
paid. 

Debts due to the Crown such as 
arrears of Income Tax and Federal 
Estate Duty. 

All other debts and (where the estate 
is bankrupt) such debts are paid in 
accordance with the rights of secured 
and unsecured creditors as laid down 
by section 84 of the Bankruptey Act 
1924. Neither an Executor nor an 
Administrator should pay a debt 
barred by the Statute of Frauds, al- 
though on the other hand he is not 
bound to plead the Statute of Limita- 
tions unless the deceased had done so 
prior to his death. 


THE ASSETS. 


It has been mentioned previously that 
all property left by any person must be 
either real or personal and the difference 
between each has been briefly indicated 
above. Where a person dies testate, the 
whole of his property vests in his executor, 
after the grant of Probate, as from the date 
of death. In the case, however, of an 
intestate estate, the deceased’s property 
vests in the Public Trustee of New South 
Wales upon death, and remains so vested 
until Letters of Administration have been 
obtained by some person, in whom the pro- 
perty vests as from the date of grant. 

Consequently, an executor may do any 
administrative acts prior to the Grant, ex- 
cept those acts which necessitate produc- 
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tion or use of the Probate, whereas an 
administrator’s hands are tied until he is 
actually appointed by the Court. It should 
also be kept in mind that, although one of 
numerous co-excutors may sometimes act 
singly, it is essential that co-administrators 
always act together in relation to the 
estate. 


A. Reau PROPERTY. 


(1) Land under the Real Property Act. 

Under the Real Property Act, 1900, 
where the deceased held property regis- 
tered under the provisions of that Act or, 
in other words, under the Torrens System 
of land registration, it is impossible for 
the Representative to in any way deal with 
that property until a grant has been made 
The next 
step is to lodge at the Lands Titles Office, 
the relevant Certificate of Title, together 
with the Probate or Letters of Administra- 
tion as the case may be, also a Transmis- 
sion Application in the prescribed form, 
which is executed by the Representative, 
and proof of payment of Federal Estate 
Duty, and in due course the transfer to 
the Representative of the Title to the pro 
perty is registered, and the Representative 
is then in a position to deal wrth the land 
in accordance with the terms of the Will, 
or the general law in the case of an intes 
tacy or where the assets of the Estate may 
not be sufficient to allow the terms of the 
Will to be effectively carried out. In appli- 
cations to be registered as proprietors by 
trustees, devisees and benéficiaries under 
intestacy, certain other evidence is re 
quired; for example, the consent of the 
Personal Representatives, and proper iden- 
tification of the land and parties involved 
Immediately upon registration of the 
Transmission Application, the Registrar 
General places a caveat upon the title, 
which has the effect of forbidding any 
dealing by the Personal Representative 
(who is now Registered Proprietor) incor 
sistent with his duties as executor. 

Having once been registered as pre 
prietor, the Representative may proceed t0 
dispose of the land in accordance with the 
terms of the Will or with the general la¥ 
as indicated above, and provided he is att 
ing consistently with his legal duties, lt 
may give a good title to any person taking 
from him. 
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(2) Land under Common Law Title. 


The method of dealing with land under 
Common Law Title, or ‘‘Old System’’ land 
as it is called, is quite different from that 
mentioned above, for in this case the Per- 
sonal Representative is required to execute 
an ordinary conveyance to the person en- 
titled to the property, which conveyance 
recites, inter alia, in the normal way, the 
seisin of the deceased, his death, the Rep- 
resentative’s right to a Grant of Probate 
or Letters of Administration, and his right 
to convey as Representative having been 
established by his obtaining the grant. The 
conveyance, upon execution by the parties, 
should be registered in the Deeds Branch 
of the Registrar-General’s Department. 
There is, however, another and shorter 
method, prescribed by Section 83 of the 
Wills, Probates and Administration Act 
where an Executor (but not an Adminis- 
trator) is conveying to a person entitled 
under a Will. This section provides for 
the execution by the Executor of an ack- 
nowledgment in the form prescribed by the 
Rules of Court that the devisee is entitled 
to such real Estate for the Estate for 
which the same is devised to him. Upon 
registration of this acknowledgment, such 
real estate vests in the devisee for such 
estate as aforesaid in the same way and 
subject to the same trusts and liabilities 
as if the executor had executed the convey- 
ance in the ordinary way. ‘ 


B. Personau Property. 


(a) Furniture, Jewellery and other Per- 
sonal Effects. 

Until the above items have been disposed 
of either under the terms of the Will or 
by sale or agreement between the bene- 
ficiaries, the Personal Representative 
should ensure that such property is placed 
in safe eustody and, if of very great value, 
steps should be taken to effect adequate 
insurance. In many eases beneficiaries re- 
quire certain items for their own use, in 
which case the consent of the other bene- 
ficiaries should be obtained to any distri- 
bution of particular items. Any such items 
are received by the beneficiary concerned 
at the Probate Valuation and his receipt 
for same should be obtained and retained 
by the Representative. 

In the event of any dispute arising 
between the beneficiaries as to the disposal 
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of this type of property where such dis- 
posal is not provided for in the Will, the 
Representative is entitled to sell all the 
items by public auction provided he duly 
notifies the beneficiaries concerned as to the 
date and place of the auction. 


(b) Bank Accounts. 


Most deceased estates include Banking 
Accounts of one type or another and it is 
necessary for the Personal Representative 
to open an Estate Banking Account into 
which should be paid all moneys coming 
to his hands as Representative whether 
those moneys are sums obtained from other 
accounts standing in the name of the 
deceased or payments made to the estate 
for the sale of assets. 


In order to obtain payment of any 
money standing in the name of the 
deceased in any bank, the Personal Repre- 
sentative must in the case of Current 
Accounts draw a cheque for the amount 
standing to the credit of the deceased and 
present same to the bank together with the 
Probate or Letters of Administration, and, 
in the ease of Savings Bank Accounts, com- 
plete a withdrawal slip for the amount 
standing to credit and present same to- 
gether with the Grant and a Certificate 
issued by the Commissioner under Section 
122 of the Stamp Duties Act. 

Section 122 forbids the dealing by a 
Personal Representative with any shares, 
stock, debentures, money on fixed deposit, 
policies of Life Assurance or any other 
property except money on Current Account 
at any Bank without the production of a 
Certificate issued by the Commissioner to 
the effect that such have been 
divulged to the Commissioner and that he 
consents to the proposed dealing. This 
Section goes on to provide for a fine upon 
any corporation company or society who 
has notice of the death of the deceased and 
who acts in contravention of the Section. 

In the case of Fixed Deposits a cheque 
for the amount of the Deposit and interest 
should be lodged on the date of maturity 
with the Bank concerned together with the 
Fixed Deposit receipt, duly endorsed, the 
Grant and the Section 122 Certificate. 

So far as joint banking accounts are con- 
cerned it is necessary for the Personal 
Representative to join in the signing of 
cheques on behalf of the deceased, and, 


assets 
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upon production of the Section 122 Certi- 
ficates, the whole of the moneys become 
payable to the survivors. 


(ec) Shares. 


The first duty of a Personal Represen- 
tative, of course, is to have the shares 
valued for the purposes of Stamp Duty> 
So far as Companies listed on the Stock 
Exchange are concerned a list of share- 
holdings in such Companies should be pre- 
pared and submitted to a share broker for 
valuation, although where the deceased’s 
holding was only small, the value may be 
obtained from the Company’s Secretary or 
from Exchange quotations, and these values 
are verified by the Stamp Commissioner 
from his own records. 

In the case of Companies not listed on 
the Stock Exchange, Section 127 of the 
Stamp Duties Act has the effect of pre- 
venting the value of the shares being dis- 
counted by reason of any restrictions on 
alienation or by any unspecified method of 
valuation which may be contained in the 
Memorandum and Articles of Association. 

For the purposes of arriving at a valu- 
ation of these shares the Stamp Commis- 
sioner will consider the past, and present 
operations of the Company, the financial 
position of the Company and the dividends 
received by shareholders. In addition he 
is empowered by section 127 (a) of the 
Act to requisition for balance sheets and 
such other information as may be required 
by him in order to reach a valuation. Pro- 
vision is made for a penalty in the case 
of failure to comply with his requirements. 

After obtaining the Grant it is the duty 
of the Personal Representative to become 
the Registered Proprietor of the shares 
standing in the name of the deceased in 
the records of the Company. This is done 
by means of a Transmission Application 
which is usually required, wherein the 
Representative applies to be registered in 
the place of the deceased, and this pro- 
cedure entails the production of Probate 
or Letters of Administration the Share 
Certificates and a Certificate under Section 
122 of the Stamp Duties Act. 

Once having become the Registered Pro- 
prietor of the shares, the Personal Repre- 
sentative is in a position to sell the shares 
or to transfer them to any person bene- 
ficially entitled. 
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It might also be noted that where a 
deceased person owns shares which are not 
fully paid up, provision may have to be 
made by the Representative for an amount 
sufficient to meet any future calls. This 
possibility is dependent upon the terms of 
the Will and the manner in which the 
testator disposes of the shares. Any divi- 
dends received by the Estate from any 
Companies should be paid into the Estate 
Banking Account. 

(d) Life Policies. 

As already stated it is necessary, prior 
to obtaining a Grant, for the Representa- 
tive to obtain from the Insurance Com. 
pany concerned a statement of the amount 
payable under the policy in order to com- 
pile his Stamp Affidavit, and, after the 
Grant has been made, steps should be taken 
for the collection of the proceeds of the 
policy. 

The Insurance Companies usually re- 
quire production of the Policy and Prem- 
ium Receipt Book, Certificate of Death, the 
Probate or Letters of Administration, a 
Certificate under Section 122 of the Stamp 
Duties Act and a Declaration of Identity 
of the deceased with the person assured. 
When this information has been furnished 
the Company sends a Discharge of Policy 
which the Personal Representative signs 
and returns to the Company, when the pro- 
ceeds will be paid over, and such proceeds 
should be paid into the Estate Banking 
Account. 

If the policy cannot be found or is 
known to have been destroyed, a Declar- 
ation as to the facts by the Personal Rep- 
resentative is usually required, and, after 
the necessary press advertisements, the 
Company will issue a fresh policy and the 
amount for which the deceased was assured, 
less expenses, will be paid over in due 
course. 

(e) Mortgages and Leaseholds. 

For practical purposes Mortgages and 
Leaseholds are dealt with together under 
the heading of Personal Property, although 
a legal mortgage of land under Old System 
Title should be included under Real Pro- 
perty, as the legal estate is actually trans- 
ferred to and vests in the mortgagee with 
a proviso for redemption. If the mortgagee 
dies in the meantime, the ordinary statt 
tory discharge should not be given, but 4 
reconveyance, reciting the death of the 
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mortgagee, the Grant, and the appointment 
of the Personal Representative, should be 
executed. So far as leases are concerned, 
the Personal Representative is liable for 
the rent, and is bound by the covenants of 
the lease to the extent of the assets in the 
estate. He may, of course, after satisfying 
the obligations arising under the lease, and 
after providing for future contingencies, 
assign the lease to a purchaser, devisee or 
other person entitled to call for a convey- 
ance thereof. 

Where a deceased person has been a 
registered proprietor of any Mortgage En- 
eumbrance or Lease under the provisions 
of the Real Property Act, it is necessary 
for the Personal Representative to register 
as proprietor of the estate and interest of 
the deceased. This is done by lodging at 
the Land Titles Office a Notice of Death 
together with the Mortgage, Encumbrance 
or Lease, the Probate or an Office Copy 
Will, or the Letters of Administration and 
proof of payment of, or non-liability for, 
Federal Estate Duty. The Notice of Death 
is registered in due course and a Memorial 
endorsed on the Mortgage, Encumbrance 
or Lease which is then returned to the 
person who lodged same. It is not neces- 
sary to produce the Certificate of Title for 
the above dealings, unless it is desired to 
have the Certificate also endorsed with the 
Memorial. 


(f) Foreign Assets. 


It is not unusual for a deceased estate to 
include assets which are outside the State 
of New South Wales, and even in other 
parts of the world. In such eases, it is 
quite often necessary for the Personal Rep- 
resentative to obtain representation in the 
foreign State or country where the assets 
are situated. 

Where the deceased owned Personal Pro- 
perty outside the British Empire, the Grant 
made in the jurisdiction of his domicile 
is accepted under International Law for 
purposes of administration and a Certified 
Copy of the Probate or Letters of Admin- 
istration with Certificates by the Registrar 
of Probates, the Probate Judge, the Attor- 
ney-General and the Consul within the 
jurisdiction representing the Foreign 
country endorsed thereon is forwarded to 
such country where the assets are located 
and enables the assets to be dealt with 
accordingly. If, however, the deceased 
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owned Real Property in a Foreign 
country, his Will must be proved by the 
Personal Representative’s attorney ap- 
pointed in that country for that purpose, 
provided such Will was executed in accord- 
ance with that Country’s Law. Where the 
Will is inadmissible, not having been 
executed in accordance with the foreign 
requirements, application must be made for 
representation of some other nature after 
which the property must be dealt with in 
accordance with the terms of the Will if 
possible or, if not provided for therein, it 
should be disposed of. 

So far as Great Britain and the Domin- 
ions are concerned, however, reciprocal 
legislation has made it possible for a Per- 
sonal Representative who has obtained a 
Grant in one part of the Empire to re-seal 
the Grant in any other Dominion, either 
personally or through an attorney, and this 
reciprocal arrangement exists between the 
States of the Commonwealth. Thus, where 
Probate or Letters of Administration has 
been granted in New South Wales and the 
deceased owned property in another State 
or Dominion, the Personal Representative 
may re-seal the Grant in that State instead 
of obtaining a fresh Grant. 

The Re-seal will not, however, issue until 
the duty has been paid in the foreign 
State, and, when it has been paid, a Certi- 
ficate is obtained from the foreign Com- 
missioner as to the amount of duty paid 
on the foreign personal estate and pre- 
sented to the New South Wales Stamp 
Commissioner who allows a refund of the 
duty originally paid to him upon those 
foreign assets, but to the extent only of the 
amount of duty paid in the foreign juris- 
diction. 

Upon issue the Re-seal has the same force 
and effect as if an original Grant had been 
applied for, and it may be used in the 
foreign State or Dominion where required 
and the Personal Representative or his 
attorney is in a position where he can deal 
with the foreign assets according to the 
terms of the Will or the Law of Distri- 
bution. 

THe Executor’s YEAR AND THE FILING OF 
ACCOUNTS. 

The twelve months’ period ending upon 
the anniversary of the death of the de- 
ceased is known as the Executor’s Year, 
and during this period the Personal Rep- 
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resentative is expected to obtain a Grant, 
pay the duty and the debts due by the 
estate, and carry out the terms of the Will, 
so far as possible, or distribute the estate, 
if intestate, according to law. 

It may be noted in passing that for the 
Representative’s own protection it is al- 
ways a safe measure to give final notices 
to Creditors and other persons in,accord- 
ance with Section 92 of the Wills Probate 
and Administration Act, so that after the 
expiration of the time fixed in the Notice 
the Representative. may proceed to distri- 
bute the estate without being liable for 
claims of which he has not received notice. 
This section does not, however, preclude a 
Creditor from following the assets of the 
deceased in the hands of the persons 
amongst whom they have been distributed. 

It is provided by Section 85 (1) of the 
Wills Probate and Administration Act that 
the Personal Representative must file an 
inventory of the estate and file or file and 
pass his accounts relating thereto within 
such time, and from time to time, and in 
such manner as may be fixed by the rules 
of Court, or as the Court may specially 
order, and the rules of Court require such 
accounts to be filed within twelve months 
of the date of Grant. If such accounts are 
not filed within one month after the period 
allowed has elapsed the Registrar of Pro- 
bates acting under Section 87, notifies the 
Personal Representative of such neglect, 
and if the neglect continues for a further 
month, the Representative is summoned 
before the Court to show cause why he 
should not be ordered to File his accounts. 
If he fails to satisfy the Court as to the 
reasons for his neglect he becomes liable to 
attachment. It is not necessary to file any 


accounts after the first, unless the Repre 
sentative desires to apply for commissioz 

In cases: where the Personal Represen 
tive is the sole beneficiary or where th 
other beneficiaries, if any, are over the ag 
of 21 years, and give their consent, an 
providing that there are no debts, the Reg 
resentative, instead of filing accounts, ma 
apply for an Order Dispensing wi 
Accounts. Such Order will not be mad 
unless the Representative furnishes an aff 
davit setting out the facts above, accom 
panied by the verified consents of the othe 
beneficiaries where appropriate. 

It is also possible to obtain an Orde 
extending the time allowed for filin 
accounts in special circumstances of illnes 
of the Representative or delays beyond hi 
control, provided the application for sud 
Order is made before a Summons to Fil 
Accounts has issued. 

Where a Representative desires to app 
for commission for the work done in com 
nection with his administration of th 
estate during the preceding twelve month 
it is necessary for him to file his account 
and have them passed by the Registra 
who then, upon the Representative’s appli 
cation, awards such commission for hi 
pains and trouble as is just and reasonab 
and subject to such notices as he directa 

The above is but a very brief outlim 
of this subject and has been written wif 
the object of avoiding, as much as possiblg 
the legal technicalities involved, and ¢ 
presenting the more important practi 
aspects, which are always likely to aris 
It is hoped that this survey will be bene 
ficial to those readers who are engaged 0 
hope to become engaged in practice 
Accountants. 








